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L INTRODUCTION

Applicant Biogen Idec MA Inc. (“Applicant” or “Biogen”) asserts in its Motion for
Summary Judgment (“Motion) that there is no likelihood of confusion between Applicant’s mark
LIXALEV and Opposer Bayer HealthCare LLC’s (“Bayer’s”) mark ALEVE and, without
offering a shred of evidence, asks the Board to grant it summary judgment on the issue of
likelihood of confusion. In doing so, Applicant focuses almost exclusively on the similarity of
the marks, ignoring or paying mere lip service to the other DuPont factors, In re E. I DuPont de
Nemours & Co., 476 ¥.2d 1357, 1361 (C.C.P.A. 1973), and argues that LIXALEV and ALEVE
are so dissimilar that it is entitled to judgment as a matter of law on that basis alone.

In the absence of any evidence, Biogen also cannot come close to meeting its high burden
of demonstrating there are no triable issues of fact. Biogen’s contentions that there are no
similarities in the visual, phonetic, or commercial impressions of the marks at issue are nothing
more than baseless conclusions. Moreover, they are conclusions contradicted by common sense,
Bayer’s evidence submitted herein, and the Board’s own case law recognizing, among other
things, that words can be pronounced in a variety of different ways, that trademarks in particular
have no rules of pronunciation, and that adding a prefix or word in front of another’s mark does
not obviate a likelihood of confusion. Applicant cannot get a free pass merely by lopping off the
silent final letter and placing a small prefix in front of Opposer’s strong and famous mark.

At the core of Applicant’s fallacious reasoning is its blind-sighted failure to acknowledge
or even address in its Motion that a mark on which Bayer has spent —
- in advertising, a mark that has been in widespread and ubiquitous use throughout the

United States since at least 1994." a mark that appears on packages in virtually every pharmacy,

' Bayer, or its predecessors, have used the mark ALEVE in connection with
pharmaceutical preparations since at least as early as 1988, but the introduction of the over-the-
counter ALEVE product was in 1994.
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supermarket and convenience store in the United States, and a mark that is recognized by % of
consumers who are shown photos of common pain relief medications in the country, is famous.
See Declaration of Leslie Perrell in Support of Bayer Healthcare LLC’s Opposition to
Applicant’s Motion for Summary Judgment (“Perrell Declaration™) at 4% 3, 6, 9. ALEVE is
famous. See Declaration of Erich Joachimsthaler in Support of Bayer Healthcare L1.C’s
Opposition to Applicant’s Motion for Summary Judgment (“Joachimsthaler Declaration™) at 49
16-17. There is overwhelming evidence to prove it. While there are other factors, which will be
discussed below, that create material issues of fact, this factor alone is sufficient to defeat
Applicant’s unsupported Motion, influencing-——as it does—the strength and degree of protection
to be afforded Opposer’s mark. Similarly, the dearth of marks with any similarities to ALEVE
for pharmaceutical products—another DuPont factor ignored by Applicant—also entitles
ALEVE to particularly strong protection.”

As discussed below, Bayer also disputes, among other things, that the products are
dissimilar (whether or not Applicant were to restrict use of its mark to prescription
pharmaceuticals), that they travel in different channels of trade, and that the purchasers of
Applicant’s products are indeed sophisticated. Applicant’s conclusory and unsupported
statements to the contrary fail to provide a basis for summary judgment. Given the intensely
factual nature of this case, Applicant’s failure to submit any evidence, and the many genuine
issues of material fact that remain in dispute with respect to whether Applicant’s mark creates a
likelihood of confusion, the Board should deny Applicant’s motion for summary judgment.

Finally, Biogen’s motion for summary judgment and its request that the Board dismiss
Bayer’s Notice of Opposition completely ignore the fact that Bayer’s Notice of Opposition also

asserts dilution as a basis for refusing registration of LIXALEV. Thus, Bayer’s Notice of

Certain of the DuPont factors, such as actual confusion and length of time of concurrent use,
are not applicable in this case given that Applicant has not commenced use of LIXALEV.
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Opposition cannot be dismissed on summary judgment even were the Board to find there is no

triable issue of fact with respect to likelihood of confusion.

Il. STATEMENT OF FACTS

Bayer is one of the world’s leading research and development companies dedicated to the
discovery and manufacture of innovative products to improve human and animal health and well-
being worldwide. Perrell Declaration at § 2. Bayer, or its predecessors, have used the mark
ALEVE in connection with pharmaceutical preparations since at least as early as 1988. See
Declaration of Beth Goldman in Support of Bayer Healthcare LLC’s Opposition to Applicant’s
Motion for Summary Judgment (“Goldman Declaration”) at §| 2, attesting to and attaching as an
exhibit Bayer’s registrations for ALEVE, which show use of the ALEVE mark in 1988. When
the ALEVE over-the-counter (“OTC”) product was publicly launched in 1994, if rapidly became
one of the most highly sought after OTC pain relievers . Perrell
Declaration at § 3. ALEVE quickly became a famous mark, and that fame has continued
unabated through the present. Since that launch, Bayer has spent —
in national media advertising for ALEVE, including television ads which have played widely
across cable and network channels during all parts of the day and program types (early morning,
daytime, news, primetime, night, syndicated series, and sports). /d. at § 4. Bayer’s television ads
for ALEVE even appeared during the Superbowl in 2006. /d. Bayer’s advertising for ALEVE
has generated — in sales. /d. at 6.

Bayer owns numerous registrations for the ALEVE mark, including an incontestable
registration for ALEVE for anti-inflammatory, analgesic and antipyretic pharmaceutical
preparations in Class 5, a registration for ALEVE for pharmaceutical antitussive-cold
preparations; preparations for treating colds, and a registration for ALEVE-D for antitussive-cold

preparations; preparations for treating colds (U.S. Registration Nos. 1,536,042, 3,287,780 and
4
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3,719,030 respectively). See Goldman Declaration at ¥ 2, attesting to and attaching as an exhibit
Bayer’s registrations. ALEVE is an important mark to Bayer, and Bayer or its predecessors have
filed 42 opposition proceedings in front of the Board to prevent any similar marks for
pharmaceutical products from registering. /d. at 9 3. Bayer’s efforts to protect its huge
investment in ALEVE and the recognized strength of that mark have kept similar marks from
being registered for pharmaceutical products. /d.

On March 7, 2009, Biogen filed an intent-to-use application for registration of LIXALEV
for pharmaceutical preparations for the treatment of cardiovascular disorders (U.S. Serial No.
77/701,134). The LIXALEV application was published for opposition on July 28, 2009. Bayer
filed an extension of time to file a notice of opposition which was granted on August 27, 2009,
Bayer filed its Notice of Opposition on November 23, 2009. Biogen filed an answer on
December 18, 2009. On October 7, 2010, Biogen filed a motion to amend its description of
goods to add the word “prescription.” The Board issued an order on October 15, 2010 deferring
judgment on the proposed amendment of goods until final judgment or until the case is decided
upon summary judgment. Bayer propounded three sets of discovery requests to Biogen on
September 21, 2010. Biogen has failed to respond to any of Bayer’s discovery requests as of the
date of this opposition brief and has stated in an email that it does not intend to respond to

Bayer’s discovery. Goldman Declaration at 9 4-5°

I1I. LEGAL STANDARD

A. Applicant Bears the Burden on Summary Judgment,

Summary judgment is appropriate only when the moving party has shown that there is

“no genuine issue as to any material fact and that the moving party is entitled to a judgment as a

* Bayer, while responding to this motion, reserves all rights to move to compel Biogen to
respond to Bayer’s discovery requests.
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matter of law.” Fed. R. Civ. P. 56(¢c); see, e.g., Celotex Corp. v. Catrett, 477 U.S. 317 (1986).
The moving party bears the initial burden of proof, and must “inform the court of the basis of its
motion . . . identifying those portions of the “pleadings, depositions, answers to interrogatories,
and admissions on file” which it believes demonstrates the absence of a genuine issue of material
fact.” Celotex Corp., 477 U.S. at 323 (citing Fed. R. Civ. P. 56(c)).

“In deciding a motion for summary judgment, the function of the Board is not to try
issues of fact, but rather to determine if there are any genuine issues of material fact to be tried.”
TBMP § 528.01. Morcover, “[t]he non-moving party must be given the benefit of all reasonable
doubt as to whether genuine issues of material fact exist; and the evidentiary record on summary
judgment, and all inferences to be drawn from the undisputed facts’, must be viewed in the light
most favorable to the non-moving party.” TBMP § 528.01; see also Lloyd’s Food Prods. Inc. v.
Eli’s Inc., 987 F.2d 766, 25 U.S.P.Q.2d 2027 (Fed. Cir. 1993) (holding impermissible inferences
against nonmovant). Bayer has a modest burden in the adjudication of the Motion, needing only
to show that a genuine issue of material fact exists which would be sufficient to allow a
reasonable trier of fact to decide the issue of likelihood of confusion in Bayer’s favor. See
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Opryland USA Inc. v. Great Am.
Music Show, 970 F.2d 847, 849-50 (Fed Cir. 1992).

“Because of the intensely factual nature of trademark disputes, summary judgment is
generally disfavored in the trademark arena,” Interstellar Starship Servs., Lid. v. Epix, Inc., 184
F.3d 1107, 1109 (9th Cir. 1999), on remand to, 190 F.R.D. 667 (D. Or. 2000), related reference,
125 F. Supp. 2d 1269 (D. Or. 2001), aff’d, 304 F.3d 936, 64 U.S.P.Q.2d 1514 (9th Cir. 2002),
and the issue of likelihood of confusion is routinely submitted to the trier of fact as a “question of
fact,” Levi Strauss & Co. v. Blue Bell, Inc., 778 F.2d 1352, 1355 n.5 (9th Cir. 1985) (citations
omitted). A “motion for summary judgment in trademark infringement cases must be
approached with great caution,” AHP Subsidiary Holding Co. v. Stuart Hale Co., 1 F.3d 611,
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616,27 U.S.P.Q.2d 1758, 1762 (7th Cir. 1993) (reversing summary judgment of dismissal), and
summary judgment of dismissal in a trademark case is “the exception.” Country Floors, Inc. v.

Gepner, 930 F.2d 1056, 1063, 18 U.S.P.Q.2d 1577, 1583 (3d Cir. 1991).

1V. ARGUMENT

A. Applicant’s Motion Should Be Denied Because There Are Numerous
Disputed Issues of Material Fact.

Applicant has failed to meet its burden of showing a lack of any triable issue of fact with
respect to a likelihood of confusion. There are numerous issues of material fact in dispute,
including, but not limited to, whether the ALEVE mark is famous; the similarity of the marks
based upon their appearance; the similarity of the marks based on their sound; the similarity of
the marks based on their commercial impression; the similarity of the products; the similarity of
the relevant markets in which the products move; and the sophistication of the buyers to whom

sales are made. For this reason, the Board should deny Biogen’s motion.

1. The Fame of the ALEVE Mark Is a Disputed Issue of Material Fact.

ALEVE is distinctive and famous throughout the United States, and has become closely
associated with Bayer’s goods. Bayer’s Notice of Opposition at § 10. While Applicant has
provided no evidence to the contrary in its motion, it has denied in its Answer that ALEVE is a
famous mark. Applicant’s Answer to Notice of Opposition at § 10.

Section 43(c)(2) of the Lanham Act, 15 U.S.C. § 1125 (2006), defines a mark as famous
“if it is widely recognized by the general consuming public of the United States as a designation
of source of the goods or services of the mark owner.” In determining whether a mark possesses
the requisite degree of recognition, the Act directs courts to consider all relevant factors,
including: (i) the duration, extent and geographic reach of advertising and publicity of the mark;
(ii) the amount, volume, and geographic extent of sales of goods or services offered under the
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mark; (iii) the extent of actual recognition of the mark; and (iv) whether the mark was registered

under the Act. [Id

ALEVE satisfies all of the above requirements for establishing fame. Since its launch of

the OTC ALEVE product in 1994, Bayer has expended
national media advertising campaigns for the product. Indeed, Bayer has spent over
on advertising for ALEVE in the last three years alone. Perrell Declaration at § 5. Products
offered under the ALEVE mark have become enormously popular among the consuming public
and are sold in pharmacies, supermarkets, and convenience stores throughout the United States.
Id. at 4 6. Bayer’s revenugs from sales of its ALEVE products in 2010 alone are in the -
-. Id According to data collected from an in-home diary panel by The
National Consumer Panel Company, Aleve was purchased by .% of U.S. households in 2008
and .% of U.S. households in 2009. Id at § 8.

ALEVE has also achieved widespread brand recognition. See Joachimsthaler Declaration
at 94 16-17. Bayer’s continuous tracking research, which monitors consumer awareness and
usage of OTC pain relievers, shows that .% of consumers recognize the ALEVE name when
shown a photograph of common pain relief brands. Perrell Declaration at § 9. Finally, Bayer
owns numerous registrations for the ALEVE mark, including but not limited to, an incontestable
registration for ALEVE for anti-inflammatory, analgesic and antipyretic pharmaceutical
preparations in Class 5, a registration for ALEVE for pharmaceutical antitussive-cold
preparations; preparations for treating colds, and a registration for ALEVE-D for antitussive-cold
preparations; preparations for treating colds (U.S. Registration Nos. 1,536,042, 3,287,780 and
3,719,030 respectively). See Goldman Declaration at § 2, attesting to and attaching as an exhibit
Bayer’s registrations.

Because ALEVE is a famous mark, the likelihood of confusion as to appearance, sound,

or commercial impression is greater than it would be for a non-famous mark. The Federal
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Circuit has made clear that famous marks enjoy a broader scope of protection than non-famous
marks; fame is a catalyst that intensifies the similarities of marks under analysis:

The . . . fame of the prior mark plays a dominant role in cases featuring a famous

or strong mark. Famous or strong marks enjoy a wide latitude of legal protection.

... Thus, a mark with extensive public recognition and renown deserves and

receives more legal protection than an obscure or weak mark. . . . As a mark’s

fame increases, the Act’s tolerance for similarities in competing marks falls. . . .

The driving designs and origins of the Lanham Act demand the standard

consistently applied by this court—namely, more protection against confusion for

famous marks.
Kenner Parker Toys, Inc. v. Rose Art Industr., Inc., 963 F.2d 350, 352-53, 22 U.S.P.Q.2d 1453,
1456 (Fed. Cir. 1992), cert. denied, 506 U.S. 862 (1992); see also Recot, Inc. v. Becton, 214 F.
3d 1322, 1327, 54 U.S.P.Q.2d 1894, 1897 (Fed. Cir. 2000) (“Famous marks are accorded more
protection precisely because they are more likely to be remembered and associated in the public
mind than a weaker mark . .. [W]e hold that the fame of the mark must always be accorded full
weight when determining the likelihood of confusion.”); Giant Food, Inc. v. Nation's
Foodservice, Inc., 710 F.2d 1565, 1569-70, 218 U.S.P.Q. 390, 394 (Fed. Cir. 1983) (holding the
fact that opposer’s marks have acquired considerable fame weighs in its favor in determining
likelihood of confusion).

The critical impact of fame on the likelihood of confusion analysis requires the Board to
address this issue before it can rule on the case. Given Applicant’s failure to provide any
evidence showing ALEVE is not famous and the clear materiality of that issue, the fame of

ALEVE is a “genuine issue of material fact to be tried” under TBMP § 528.01 and the Board

should deny Applicant’s Motion."

Bayer’s position that fame is a triable issue pertains to Applicant’s motion for summary
judgment, and Bayer reserves its rights to allege that there is no genuine issue of material fact
disputing the fame of ALEVE in any summary judgment motion brought by Bayer later in
this proceeding.

9
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2. The Similarity of the Appearance of the Marks Is a Disputed Issue of
Material Fact.

Applicant argues that “the marks at issue are patently dissimilar in appearance.”
Applicant’s Memorandum in Support of its Motion for Summary Judgment (*Memorandum”) at
6. In support of its argument, Applicant contends that because LIXALEV begins with “LIX” and
does not end with an “E,” “there is no similarity in appearance between the two marks.” /d. This
analysis is erroneous on its face. Applicant ignores that the major letter string and the majority of
the letters in its own mark comprise most of the ALEVE mark.

Moreover, marks are to be viewed in their entireties to determine whether they are
confusingly similar. Giant Food, Inc. v. Nation'’s Foodservice, Inc., 710 F.2d 1565, 1570 (Fed.
Cir. 1983) (stating that in determining whether there is a likelihood of confusion, an important
factor is “the similarity or dissimilarity of the marks in their entireties” or when viewed “as a
whole”). When viewed in their entireties, the marks LIXALEV and ALEVE are confusingly
similar.  While Applicant would have the Board focus on the fact that Applicant’s mark lacks
the letter “E,” it cannot be disputed that LIXALEV incorporates almost the entirety of Opposer’s
mark, sharing four of the five letters of ALEVE, namely, A-L-E-V, and dropping only the final
silent “E.”

Applicant argues that the prefix “LIX” is sufficient to distinguish LIXALEV from
ALEVE, but courts have repeatedly found that adding or changing a prefix does not obviate a
likelihood of confusion. See In re Kent-Gamebore Corp., 59 U.S.P.Q.2d 1373 (T.T.A.B. 2001)
(finding likelihood of confusion between HI-IMPACT and IMPACT); LaTouraine Coffee Co. v.
Lorraine Coffee Co., 157 F.2d 115 (2d Cir. 1946) (LATOURAINE and LORRAINE); Bookman
v. Oakland Chemical Co., 40 F.2d 1006 (C.C.P.A. 1930) (PEROXOGEN and DIOXOGEN);
McKesson & Robbins, Inc. v. American Foundation for Dental Science, 150 F.2d 420 (C.C.P.A.
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1945) (CYTAMIN AND DENT-A-MIN); G.D. Searle & Co. v. Pfizer & Co., 265 F.2d 385 (7th
Cir. 1959) (BONAMINE and DRAMAMINE).

Moreover, the strength of the ALEVE mark will cause the “ALEV™ portion of Opposer’s
mark to be dominant. Because “LIX" does not exist as a prefix in the English language,
consumers are likely to identify “ALEV” as the only familiar part of the word because it is shared
with the well-known ALEVE brand. See Joachimsthaler Declaration at § 30. As such, Dr.
Joachimsthaler, an expert on brand strategy, predicts that consumers will perceive a high degree
of similarity between the names ALEVE and LIXALEV, making it likely that they will confuse
the two. Id at 9% 30-31. Courts have also held that because a well-known and famous part of a

3% W

mark “will likely make the most impression on the ordinary viewer,” “that part will be treated as
the dominant portion of conflicting marks and given greater weight in the comparison.” 4 J.
Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 23:45 (4th ed. 2008).
See also Ty, Inc. v. Jones Group, Inc., 237 F.3d 891, 899, 57 U.S.P.Q.2d 1617, 1622 (7th Cir.
2001) (finding a likelihood of confusion between BEANIE BABIES and BEANIE RACER for
bean bag toys and stating that “the word ‘Beanie’ is a well-known and famous part of the

| plaintiff’s] mark, rendering it the more salient portion of the mark and deserving greater weight
than the surrounding elements”). Because a genuine issue of material fact exists regarding the
similarity of the appearance of the marks, Applicant’s motion for summary judgment must be
denied.

Applicant erroneously claims that the TTAB has found marks even more alike than the
ones at issue here to be dissimilar. However, even a cursory analysis of the cases upon which
Applicant relies shows that the marks involved in those cases are more easily distinguishable
from each other than LIXALEV is from ALEVE. For example, Applicant cites Missiontrek Lid.
v. Onfolio, Inc., 80 U.S.P.Q.2d 1381 (T.T.A.B. 2005), in which the Board found that the
defendant’s mark ONFOLIO was not confusingly similar to plaintiff’s previously-registered
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mark CARTAGIO and granted the defendant’s motion for summary judgment. Applicant
nonsensically argues that the marks in Missiontrek are even more similar to each other than
LIXALEV is to ALEVE because they share identical two-letter suffixes. But the dissimilar parts
of the Missiontrek marks comprise two of the three syllables of the marks, share no letters or
even sounds in common, and join the final “10” suffixes to the strong “I” and “g” sounds (“LIO”
versus “GI0O”) which further distinguishes even the suffixes from each other. Moreover, the
Missiontrek Court noted that “10” 1s an ordinary English suffix found in numerous registered
software marks. In contrast, LIXALEV incorporates Opposer’s mark in its near-entirety; and
“ALEV” is not an ordinary suffix found in many other registered pharmaceutical marks.
Likewise, Applicant also cites Polaroid Corp. v. Oculens, Litd., 196 U.S.P.Q. 836
(T.T.A.B. 1977), in which the court did not find confusing similarity between the registered mark
POLAROID and the applicant’s mark FILTEROID. /d. at 839-40. Once again, however,
Applicant’s reliance on this case for the proposition that the Board has found marks far more
alike to be dissimilar is erroneous. As the Polaroid Court noted, the “only similarity [among the
marks] lies in the suffix . . ., namely the term “OID” which is defined in Webster’s New World
Dictionary of the American Language as a “forming suffix meaning like, resembling (crystalloid,
metalloid)’.” Id at 839. “Accordingly, in view of the descriptive nature of this term, we can
give it very little weight in a consideration of the marks as a whole.” /d. The court also noted
that the remaining portions of the respective marks, “FILTER™ and “POLAR,” “neither look or
sound alike, nor do they have the same connotation.” /d. In contrast, Applicant’s mark shares
nearly the entirety of Bayer’s mark—"ALEV”—which is neither a common nor descriptive
suffix, as is “OID.” The remaining portion of Applicant’s mark—LIX—comprises a
meaningless and short prefix, which when added to Bayer’s famous mark is insufficient to

preclude confusion.
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Finally, Applicant cites Keebler Co. v. Murray Bakery Prods., 866 F.2d 1386 (Fed. Cir.
1989), in which the Court aftirmed the Board’s dismissal on summary judgment of an opposition
by the owner of PECAN SANDIES to an application for registration of PECAN SHORTEES.
While Applicant argues that “ALEVE and LIXALEV are even more distinct than the marks in
Keebler Co. since they neither begin nor end with the same letters or the same sound,” Applicant
ignores that there are noticeable differences between the words “SHORTEES” and “SANDIES.”
For one, the sounds of the two marks are highly distinctive. The salient portions of the marks,
“SHORT” and “SAND,” bear no similarity whatsoever (the suffixes are common sounds for
suggesting something diminutive, cute or nicknamed) and should therefore be given significantly
less weight. Moreover, the two marks also have very different meanings. While SHORTEES
references an ingredient, namely shortbread, SANDIES references a distinctive type of cookie.
Thus, the two marks are more dissimilar than Applicant suggests.

Even more importantly, the cases upon which Applicant relies differ from the case at
hand in that they do not involve pharmaceutical preparations. Courts have held that in the field
of medical products, “it is particularly important that great care be taken to prevent any
possibility of confusion in the use of trademarks.” Morgenstern Chem. Co. v. G. D. Searle &
Co., 253 F.2d 390, 393 (3d Cir. 1958). This is because the consequences of confusion are “'so
much more serious” in the pharmaceutical field. Syntex Labs., Inc. v. Norwich Pharmacal Co.,
315 F. Supp. 45, 53 (S.D.N.Y. 1970), aff’d 437 F.2d 566 (2d Cir. 1971). As just two examples,
the FDA reports that an 8-year old died after receiving methadone instead of methylphenidate
and a 50-year old woman was hospitalized after taking Flomax, which treats an enlarged prostate,
instead of Volmax, which relieves bronchospasm. Joachimsthaler Declaration at § 33. This has
led courts to conclude that “relief should be granted upon a lesser proof of confusing similarity in
a prescription drug case than in other areas of infringement litigation.” Syntex Labs, 315 F.
Supp. at 53. See also 3 McCarthy, supra, § 23:32 (“[I]t is proper to require a lesser quantum of
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proof of confusing similarity for drugs and medicinal preparations.”). In short, “[1]f there 1s any
possibility of such confusion in the case of medicines],] public policy requires that the use of the
confusingly similar name be enjoined. Morgenstern Chem. Co., 253 F.2d at 394.

Applicant relies on Astra Pharm. Prods. v. Beckman Instrs., Inc., 220 U.S.P.Q. 786, 792
(1st Cir. 1983), but that case is inapposite and Applicant’s characterization of that case wrong.
The case does not support the proposition that pharmaceuticals “are a broad category and
differences in goods can be enough to preclude confusion™ as claimed by Applicant. See
Memorandum at 10-11. Rather, the case dealt with a “massive instrument weighing from 350 Ibs
to 550 Ibs” on one hand and “local anesthetics, cardiovascular medicines, and prefilled syringes”
on the other hand. Astra Pharm Prods., 220 U.S.P.Q. at 790. Not surprisingly, the court found
that “[t]he products involved in this case have few, if any similarities.” /d. In contrast, the goods
under both Applicant’s and Bayer’s marks are pharmaceuticals.

3. The Similarity of the Sound of the Marks Is a Disputed Issue of
Material Fact.

Applicant and Opposer also dispute the pronunciation of the mark LIXALEV. Applicant
claims its mark is pronounced as “licks-ah-lehv” and proclaims that pronouncing it “licks-ah-
leeve” “is contrary to any known and all reasonable readings and pronunciations” of LIXALEV.
Memorandum at 7. Biogen’s sole support for this sweeping proposition for how consumers will
pronounce its mark is that the diminutive of “Beverly” is pronounced “Bev” with a short “¢.”
Not only is Applicant’s proposition wrong, but the weak support offered for such an important
claim cannot support summary judgment. “Beverly” and “Bev” are words with a widely known
and accepted pronunciation. But LIXALEV is not a shortened version of any English word and
there is neither a known nor accepted pronunciation.

Applicant’s argument that “there are no known words ending with LEV that are

pronounced with the long ‘e’ sound” is sophistry. Applicant cites no words ending with LEV, or
14

REDACTED COPY



s 5

" sound either and, assuming there were any,
they would be few indeed. What this means is that consumers will pronounce the “e¢” in ALEV
much as they pronounce the “¢” in other words that contain L-E-V or E-V, and it cannot be
disputed that closely related words containing those letters are commonly pronounced either with
a long “¢” or a short “¢” and sometimes pronounced both ways. See Declaration of Edward
Finegan in Support of Bayer Healthcare LLC’s Opposition to Applicant’s Motion for Summary
Judgment (Finegan Declaration) at 44 7-11. As noted by Professor Finegan, one of the country’s
foremost linguistic experts, this makes it likely that some consumers will pronounce LIXALEV
with a long “¢” and some with a short “e.” Id.

Professor Finegan’s analysis is consistent with the holdings of the Board, which has
repeatedly held that “[t]here is no such thing as a correct pronunciation of a trade mark. It is
pronounced in different ways by different people.” Am. Prods. Co. v. Leonard, 11 U.S.P.Q. 184,
184 (C.C.P.A. 1931) (debating the pronunciation of “ZENO” and “ZANOL”) ; see also Sterling
Drug Inc. v. Sankyo Co., 139 U.S.P.Q. 395, 396 (T.T.A.B. 1963) (holding that when determining
how to pronounce the marks BIOTAMIN and BIOMINES for purposes of a likelihood of
confusion analysis, “it should be remembered that there is no such thing as a correct way of
pronouncing trademarks.”); Ex parte J. H. Clarke & Co., 95 U.S.P.Q. 226 (Comm’r., 1952)
(stating that in analyzing whether the mark DURAFLEX should be pronounced “DUR-A-FLEX”
or “Du RAFLEX,” the court should consider that there is no such thing as a correct pronunciation
of a trade mark).

Even assuming LIXALEV were pronounced using a short ““e¢” sound, however, courts
have held that “slight differences in the sound of similar trademarks will not protect the
infringer.” G. D. Searle & Co. v. Pfizer & Co., 265 F.2d 385, 387 (7th Cir. 1959)
(DRAMAMINE and BONAMINE held to be confusingly similar in sound even though they
begin with different initial sounds and incorporate different letters). Because there are material
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factual disputes both as to the pronunciation of LIXALEV and as to the similarity in sound to
ALEVE, Applicant’s motion fails.

4. The Similarity of the Marks’ Commercial Impressions Is a Disputed
Issue of Material Fact.

Applicant argues that LIXALEV and ALEVE create different commercial impressions,
stating that while “[tJhe ALEVE mark is intended to evoke the word “alleviate,” the LIXALEV
mark is a “fanciful mark that does not convey any clear meaning.” Memorandum at 8-9.
Applicant has provided no evidence to prove that the mark ALEVE is intended to evoke the word
“alleviate” let alone evidence of what meaning consumers may ascribe to it. But even if
consumers do form some association with the word “alleviate,” they would likely do so with the
mark LIXALEV as well, as both marks contain the same four letters of “alleviate”: A-L-E-V.

While Applicant argues that LIXALEV is in no way suggestive of ALEVE because it
lacks any clear meaning, the reality is to the contrary. Because the prefix “LIX” carries no
meaning in the English language, consumers are likely to identify “ALEV™ as the only familiar
part of the word. Joachimsthaler Declaration at § 31. “LIX” does not exist as a prefix in the
English language. Id. at 4 30. When consumers see or read the name LIXALEV, they are likely
to recognize the common morpheme “ALEV” which is emphasized and is shared with the well-
known ALEVE brand. Id. This familiarity is likely to outweigh the distinctiveness of the
unknown prefix “LIX” which may then go ignored and, as a result, the consumer will principally
react to “ALEV.” Id. While consumers might not know the full extent of the meaning of the
word LIXALEV, they will recognize ALEV and assume LIXALEV and ALEVE are related (e.g.,
that LIXALEV is a brand extension of ALEVE or a prescription version of the product). Id. As
such, they are even more likely to associate LIXALEV with ALEVE and thereby confuse the
two. /d. Because the similarity of the marks based upon their commercial impressions remains a
disputed fact, Applicant’s motion for summary judgment must be denied on this ground as well.
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5. Applicant and Opposer Dispute the Similarity of the Goods and the
Relevant Markets and Channels of Trade.

While Applicant has conceded that the goods sold in conjunction with both marks are
pharmaceuticals, it argues that the alleged ditfferences in the goods and the channels of trade are
sufficient to preclude confusion. Applicant’s argument is erroneous and raises yet another issue
of material fact.

Applicant argues that because its product will be pharmaceutical preparations available
only by prescription, there is little risk of confusion with Bayer’s OTC products. But this
assertion is unsupported, and many courts have discredited this notion and found likelihood of
confusion in cases involving prescription medications and OTC drugs. See, e.g., Pennwalt Corp.
v. Center Labs., Inc., 524 F. Supp. 2d 235 (Fed. Cir. 1975) (finding likelihood of confusion
between ALLEREST for OTC allergy tablets and ALLERSET for injection treatment sets
prescribed by a doctor); Eli Lilly & Co. v. Natural Answers, Inc., 233 F.2d 456, 56 U.S.P.Q.2d
1942 (7th Cir. 2000) (HERBROZAC OTC drug is an infringement of PROZAC for a
prescription anti-depressant). Courts have recognized that “confusion in medicines must be
avoided.” Cole Chem. Co. v. Cole Labs., 118 F. Supp. 612, 616-17 (D.C. Mo. 1954).

Furthermore, courts have held that the ultimate consumers of prescription medications are
in fact patients, so the fact that Applicant’s product is to be prescribed by a doctor is irrelevant to
the inquiry regarding customer confusion. Kos Pharm. Inc. v. Andrx Corp., 369 F.3d 700, 716
n.12 (3d Cir. 2004) (*“While doctors and pharmacists play a gate-keeping role between patients
and prescription drugs, they are not the ultimate consumers. Patients are.).” Prescription
medications are increasingly marketed directly to potential patients. See Goldman Declaration at
94 6-8, attaching as exhibits exemplars of popularly available direct advertising for various
pharmaceuticals. Because of this trend of direct advertising, the ultimate consumer of the drug

has become a critical piece of courts’ relevant market analysis. See, e.g., Puritan-Bennett Corp.
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v. Penox Techs. Inc., No. IP 02-0762-C, 2004 WL 866618, at *4 (S.D. Ind. Mar. 2, 2004)
(admitting evidence of patient confusion as to medical devices available only by prescription but
advertised directly to patients because patients “are a part of, although not the entire, relevant
market”); Upjohn Co. v. Am. Home Prods. Corp., No. 1:95CV237, 1996 WL 33322175, at *4
(W.D. Mich. Apr. 5, 1996) (holding that patients are among relevant consumers for prescription
drugs whose marketing targets them).

Applicant also asserts that there is little risk of confusion because Bayer’s mark is
“principally used with pain medication while Biogen’s product is for the treatment of
cardiovascular disorders.” Memorandum at 11. This naked argument does not eliminate a
dispute of material fact as to the similarity of the goods and the relevant market. As a threshold
matter, the mere fact that medicines are designed for different ailments does not bar a finding of
likelihood of confusion. Morgenstern Chem. Co. v. G. D. Searle & Co., 253 F.2d 390, 393 (3d.
Cir. 1958) (| T]he test as to whether or not there is confusing similarity in these products even if
prescribed and dispensed only by professional trained individuals does not hinge on whether or
not the medicines are designed for similar ailments™).

Moreover, the core issue in a likelihood of confusion analysis is not whether there 1s
likely to be confusion between the products themselves, but rather whether there is likely to be
confusion as to their source. See Porta-Tool, Inc. v. DND Corp., 196 U.S.P.Q. 643, 652
(T.T.A.B. 1977) (stating that in determining whether a likelihood of confusion exists, “it is not
necessary . . . that the goods . . . be similar or competitive in character. All that is necessary is
that the products are related in some manner and/or that they are used by the same individuals
and/or that they are marketed under such conditions that they could . . . give rise to the mistaken
notion of common origin.”). It is entirely plausible that a company which currently sells pain and
cold medicines could produce other pharmaceutical preparations for different indications. Indeed

Bayer itself does sell other preparations for different indications.
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Because Applicant and Bayer dispute the similarity of the goods and the relevant markets
in which their products move for purposes of the likelihood of confusion analysis, Applicant’s
motion for summary judgment should be denied.

6. The Sophistication of the Relevant Purchasers Is a Genuine Issue of
Material Fact.

The sophistication of the relevant purchasers is also an issue of material fact that is
currently in dispute and cannot be resolved on summary judgment. Applicant argues that
because consumers of the LIXALEV product will be medical professionals, they will exercise a
higher degree of care and deliberation, and hence will not confuse Applicant’s products with
Bayer’s products. Memorandum at 11-12. Applicant’s conclusion is erroneous for a number of
reasons. First, as stated above, the ultimate consumers of Applicant’s products are actually the
patients. Second, courts have repeatedly recognized that “[p]hysicians are not immune from
confusion or mistake.” Kos Pharm., Inc. v. Andrx Corp., 369 F.3d 700, 716 (3d Cir. 2004)
(quoting Morgenstern Chem. Co. v. G. D. Searle & Co., 253 F.2d 390, 393 (3d Cir. 1958)); see
also R. J. Strasenburgh Co. v. Kenwood Laboratories, Inc., 106 U.S.P.Q. 379, 380 (Comm’r
Pat.1955) (“[I]t is common knowledge that many prescriptions are telephoned to the pharmacist
and others are handwritten, and frequently the handwriting is not unmistakably legible. These
facts enhance the chances of confusion or mistake by the pharmacist in filling the prescription if
the marks appear too much alike when handwritten or sound too much alike when pronounced.)”
Given the stricter standard that courts have applied for assessing likelihood of confusion in
pharmaceutical cases, it is not surprising that courts have held that the “expertise of the
physicians and pharmacists may be outweighed by” this need for heightened care. Kos Pharm.,
369 F.3d at 716 (internal citation omitted). Accordingly, there is a material factual dispute with

respect to the sophistication of the relevant purchasers, and Applicant’s motion should be denied

on this ground as well.
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V. CONCLUSION

Applicant has fallen far short of demonstrating a lack of any triable issue of fact. As
discussed above, there are numerous disputed material issues of fact. Judgment on the case at
this stage would be premature, and judgment for Biogen on the likelihood of confusion issue
would be wrong. An analysis of all of the relevant likelihood of confusion factors shows that
Applicant’s mark will create a likelihood of confusion. For all of the above reasons, Applicant’s

motion for summary judgment should be denied.

Dated: Respectfully submitted,

ORRICK HERRINGTON & SUTCLIFFE LLP

P

Beth M. G;)Idman

Attorneys for Bayer Healthcare LLC
405 Howard Street

San Francisco, CA 94105
415-773-5700
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing BAYER HEALTHCARE LLC’S
OPPOSITION TO APPLICANT’S MOTION FOR SUMMARY JUDGMENT is being
served upon counsel for Applicant by First Class Mail on this ?gday of November 2010, by
placing the same in an envelope addressed as follows:

Christina M. Licursi
Wolt, Greenfield & Sacks, P.C.

Federal Reserve Plaza, 600 Atlantic Avenue
Boston, MA 02210-2206

By:

TBeth Goldman



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Bayer HealthCare LLC, Opposition No.: 91192781
Opposer,
) ‘ ERICH JOACHIMSTHALER’S
Ve DECLARATION IN SUPPORT OF BAYER
Bi Idec MA 1 HEALTHCARE LLC’S OPPOSITION TO
togen tdec ne., APPLICANT’S MOTION FOR SUMMARY
. JUDGMENT
Applicant.

I, ERICH JOACHIMSTHALER, declare as follows:

1. I am the Chief Executive Officer of Vivaldi Partners, a strategic marketing and
brand strategy consulting firm headquartered in New York with offices in Munich, Hamburg,
Zurich and London. T am also a Visiting Professor of Business Administration at IESE (Instituto
de Estudios Superiores de la Empresa), one of the leading business schools worldwide offering
MBA and global education programs. I have been a branding and marketing professional for
more than 20 years, and 1 have provided expert brand and marketing advice to a diverse set of
clients in industries such as healthcare, consumer products, apparel, technology, financial
services, entertainment, and energy among others. I am over the age of twenty-one and [ am
competent to make this declaration. This declaration is based upon personal knowledge, facts
gathered upon my request and under my supervision, and statistics and records provided by Bayer

Healthcare LLC (“Bayer™). If called as a witness, I could testify to these facts.
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2. Over the past fifteen years, I have been involved in analyzing and building strong
brands for many clients in America, Europe, and Asia. 1 have worked for clients in every area
related to building strong brands. I have assessed the value of brands and their potential for
development in several hundred situations, and [ have led research on brand management both as

an academic and as a consultant.

3. I have published numerous articles and two books on marketing strategy and
building strong brands. My book, Brand Leadership: The Next Level of the Brand Revolution,
which I co-authored with David Aaker, was published by The Free Press in January 2000. It has
been a top seller among books on brands over the years. My latest book, Hidden in Plain Sight:
How to Find and Execute Your Next Growth Strategy, was published by the Harvard Business
Press in May 2007. It won the Berry-AMA Best Book of the Year award from the American
Marketing Association in 2008, It has been translated into seven languages. Also, my work has
been extensively published in academic journals such as the Harvard Business Review, Journal
of Marketing Research, Journal of Marketing, Journal of Consumer Research, and Sloan

Management Review,

4, I have held faculty positions at the Darden Graduate School of Business
Administration at the University of Virginia, the University of Southern California, the

University of Houston, and IESE (Instituto Estudios Superiores de la Empresa).

5. In 1988, I completed a post-doctoral fellowship at Harvard Business School. 1
received my Ph.D. in Business Administration, with emphasis on statistics and marketing, from

the University of Kansas in 1985, I also received my Master’s Degree of Science from the
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University of Kansas in 1981, with emphasis in quantitative methods. In 1979, I received my

Economics Degree from the Fachhochschule Giessen-Friedberg, Germany.

6. I have served as an expert witness in several cases concerning how brand equity
erodes, how brands are damaged, and how consumer confusion is created due to actions of
different brands. A more detailed summary of my training, past experience, and prior testimony
appears in Exhibit A at the end of this testimony.

7. I 'am being compensated at my normal and customary hourly rate for performing

my services. My consulting firm’s research staff is also being compensated at their normal and

customary hourly rates for their time spent performing services.
SUMMARY OF ISSUES AND OPINION

8. [ was retained by Bayer and asked by counsel to provide an opinion on several
issues:

a. Does the LIXALEV brand name cause consumer confusion with the

already established ALEVE brand?
b. Does LIXALEV have potentially adverse consequences for the ALEVE
brand?

9. [ have reviewed and relied on research as I customarily do to study brands for my
clients in my consulting practice or in my academic research. Among other materials, I relied on

the following:

a. Documents including:

3
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i. ALEVE Market Penetration Chart, provided by Bayer and attached
hereto as Exhibit B.
i, ALEVE Brand Recognition Chart, provided by Bayer and attached
hereto as Exhibit C.

b. Materials collected and researched by Vivaldi Partners through:
I Research of existing database that measures the strengths of brands
with consumers
ii. Research of databases that contain articles and periodicals on
branding, advertising, communications and marketing
iii. Specific reference sources in the pharmaceutical industry

10.  Based on my analysis, outlined in this report, I have arrived at several
conclusions. They are explained and amplified in the detailed analysis that follows:
a. ALEVE is a well-known and famous brand that has strong and unique

equities along key brand asset dimensions.

b. ALEVE will be exposed to several adverse effects if LIXALEV is made
available in the market. These effects can damage the brand equity of ALEVE

due to consumer confusion.

C. LIXALEV will likely benefit or trade on the established strengths of the
ALEVE brand.

DETAILED ANALYSIS

4
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11.  Inthe following, I will first apply the conceptual branding model of brand equity
to structure my analysis and results, and to formulate my conclusion concerning the brand
strength of ALEVE. 1 will then discuss the specific damage to ALEVE that can result from the

similarity between the ALEVE and LIXALEV names.
The Strength of the ALEVE Brand Name

12. The concept of brand equity emerged in the late 1980’s and is based on the idea
that a brand provides a quantifiable value to a company’s success by driving preference,
consideration, purchase and loyalty. Brand equity is defined as the set of assets or liabilities that
add to or subtract from the value provided by a product or service.! It is measured by brand
strength and reflects the notion that the brand’s value is greater than the sum of its tangible assets

(i.e., product, design and distribution capabilities).

13.  Anassessment of a brand’s equity includes all aspects of the brand that influence
customer response or brand performance in the market place. From a practical and a managerial
perspective, it is important to decompose brand equity into its different components. David A.
Aaker and I began to conceptualize the components of brand equity in the early 1990’s, as
described in our book Brand Leadership. The conceptualization that we described in the book
consists of anumber of “asset dimensions” including awareness, associations, perceived

quality, loyalty or affinity, and other proprietary brand assets (¢.g., trade relationships).

14, In the following paragraphs, I will analyze the brand equity of ALEVE. This will
establish the basis for my declaration as to whether and how ALEVE likely will be affected by
LIXALEV.

"David A. Aaker, Managing Brand Equity, The Free Press, New York, NY 1991; David A. Aaker and Erich

Joachimsthaler, Brand Leadership: The Next Level of the Brand Revolution , The Free Press, New York, NY 2000.
S
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Awareness

15.  Brand awareness refers to consumer familiarity with a brand and its branding
elements (e.g., name, logo). Awareness is generated through meaningful exposures to a brand,
which can be achieved, for example, through advertising such as TV, print, and radio or through
other forms or channels such as doctor or nurse recommendations. Successful brand builders
often utilize a variety of other brand-building programs such as complementary product
offerings, giveaways, promotions, websites, point-of-purchase distribution, and tradeshows.
Awareness or familiarity creates value because extant empirical research has shown that sheer
familiarity creates liking and preference.? In addition, awareness is an important asset dimension
because it lays the foundation for establishing other assets of brand strength. While awareness is
not sufficient on its own, a brand would have little hope of establishing the other asset

dimensions of brand strength without it.

16. ALEVE has achieved high awareness amongst the American public. ALEVE’s
targeted marketing as a low-dose, long-term pain relief option was vitally important in raising
initial awareness for the drug and in placing it among the most well-known OTC pain
relievers. In 2009, % of consumers recognized the ALEVE brand when shown a photo of
common pain relief brands; this makes it, in my opinion, a very famous and well-known brand.®

ALEVE also ranked in market penetration, with % of households purchasing the drug.’

17. It is important to distinguish between two types of brand awareness. One is the

depth of awareness and the other is breadth of awareness. Depth of awareness measures how

? Robert B, Zajonc (1980), Feeling and Thinking: Preferences Need No Inferences, American Psychologist,
35(February), 151-171.

? Brand Recognition Chart, received from Counsel, September 23, 2009.
# Market Penetration Chart, received from Counsel, September 23, 2009.
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likely it is for a brand element to come to mind, and the ease with which it does so.” For
example, when thinking of pain relief or common OTC brands, it is likely that ALEVE will come
to mind quite readily. ALEVE has achieved this brand awareness as a result of Bayer’s
enormous investments in marketing and advertising. Bayer is well known for having a very high
advertising budget, and much is spent on ALEVE. In 2007, for example, Bayer spent about

on ALEVE.® The second dimension, breadth of awareness, measures the range
of purchase and usage situations in which the brand element comes to mind, and depends to a
large extent on the organization of brand and product knowledge in memory.” In my assessment,
ALEVE has achieved a high breadth of brand awareness: when a consumer has a back ache, sore
muscles, a headache, arthritis pain, or menstrual cramps, ALEVE is often the first name that
comes to mind for [ong-lasting relief. Because ALEVE sits in such a competitive category where
most of consumers’ pain relieving options offer very similar results, creating depth and breadth

of awareness is an important brand asset dimension for ALEVE.
Associations

18. A second fundamental asset dimension of a brand is associations. Brand
associations are anything in memory ‘linked” to the brand® An association can be a visual image
(Ronald McDonald for McDonald’s), a feature (iPod’s distinctive design and use of color), an

attribute (Volvo’s safety), a gesture (Allstate’s hand gesture associated with the tagline: You are

in good hands with Allstate), or a benefit (Crest’s cavity prevention). Such associations form the

* Kevin Lane Keller, Strategic Brand Management: Building, Measuring, and Managing Brand Equity, Third
Edition, Pearson Prentice Hall, Upper Saddle River, NJ, 2008.
¢ “Bayer — Top 13 Ad Budgets”, FiercePharma, September 23, 2008. http://www.fiercepharma.com/speciat
reports/bayer-top-13-advertising-budgets.
7 Elizabeth Cowley and Andrew A. Mitchell (2003), “The Moderating Effect of Product Knowledge on the Learning
and Organization of Product Information,” Journal of Consumer Research, 30 (December), 443-454.,
8 David A. Aaker, Managing Brand Equity, New York, NY, The Free Press, 1991.
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core of how consumers evaluate a brand on an ongoing basis. A brand has value when
consumers’ associations are strong, favorable, and unique because they differentiate a brand in
consumers or customers’ mind from other brands. Differentiation is important because it
facilitates learning of new brand information or retrieval of brand information from memory

when consumers or customers perceive a need for a remedy or consider a purchase.”

19.  ALEVE has achieved strong, favorable and unique brand associations among
consumers. These positive associations include pain relief, control, freedom, pain-free
movement, and fewer daily doses, and can be discerned from a content analysis of numerous
writings in the media about ALEVE.'® Furthermore, phrases such as “control over pain” and
“freedom to do the things you want” are also associated with ALEVE."" Advertising campaigns
also reinforce these associations. For example, a commercial with Star Trek’s Mr. Spock smiling
while forming his fingers into a V to give the Vulcan hand signal — which he can only do thanks
to ALEVE’s pain relief'> — or a print ad showing various bodies contorted into difficult positions
to spell out “Never Stop Moving,” again communicates the pain-free movement experienced as a
result of ALEVE.”

Perceived Quality
20. Perceived quality is “the customer’s perception of the overall quality or

superiority of a product or service with respect to intended purpose, relative to alternatives.”* It

? Kevin Lane Keller, Strategic Brand Management.: Building, Measuring, and Managing Brand Equity, Third
Edition, Pearson Prentice Hall, Upper Saddle River, NJ, 2008.
% See for example: Brent Green. “The Pain of Being Boomers and Bayer’s ALEVE,” Boomers, May 8, 2009.
http://boomers.typepad.com/boomers/2009/05/the-pain-of-being-boomer-and-ALEVE.html.
" Sara Eckel. “Road to Recovery — Bayer Consumer Care’s Marketling Strategy for ALEVE Pain Medication.”
American Demographics, March 1, 2001,
"2 http://www beyondspock.de/Bilder/commercials/ ALEVE.jpg.
" http://rmion.com/blogger/?p=93.
“ David A. Aaker, Managing Brand Equity, The Free Press, New York, NY, 1991.
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is an association, but it is often separated out because of its strategic importance as the source of

many brands’ competitive advantages.

21. Introduced into the general analgesic category when various strong brands were
already in existence, such as Advil and Tylenol, Bayer has been able to grow ALEVE by
identifying the drug’s differentiated functional benefits and by building on perceived quality

associations.

22. Bayer has also broadened ALEVE’s perceived quality equities by focusing on
efficacy. Bayer’s research suggested that consumers wanted to take fewer pills throughout the
day in order “...to keep their freedom.”® As a result, Bayer created a positioning exemplified by
the now known slogan, “2 pills. All Day Relief,” which speaks to the ALEVE’s unique dosing.
While competitors require up to eight pills to be taken throughout the course of the day, one
ALEVE pill can last up to twelve hours. The perceived quality benefits are now very strong.
Such an overall perceived quality, namely prescribability, for providing long-lasting, pain-free

movement through low-level dosing is an important ALEVE brand asset dimension.

23. Another dimension of perceived quality that ALEVE has developed is value, or
good value for money, achieved through “excellent efﬁczwy.”16 The logic for developing this
perceived quality dimension stems from increasing healthcare cost scrutiny. Consumers and
physicians are increasingly looking at value as a key differentiator in their decision making, and
ALEVE is well positioned to play up its value since it requires only a quarter of the pills required

by key competitors to provide all day relief.

15 .
1bid
1 gtpart Elliott. “An Old Buzzword is Back: Bargains.” The New York Times, October 24, 2008,
9
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24.  In conclusion, Bayer has developed perceived quality assets for ALEVE by
differentiating based on broad functional benefits (efficacy and long-lasting relief), while also
developing perceived quality across many indications and a broad range of symptoms. These
equities have been developed not just among end consumers, but also among physicians or
nurses, who have also been an important target market for Bayer. Research shows that doctor
recommendation increased ALEVE’s market share by ~ % versusa % increase in market

share without a recommendation.!’
Potential Damage to the ALEVE brand

25. In this section, I will use well-accepted theories and empirically proven principles
from existing psychology and marketing literature to explain how the similarity between the
ALEVE and the LIXALEV name can confuse consumers and physicians; how consumers make
judgments and inferences; and how consumers misinterpret and falsely process brand name

information.

26. The greater the similarity between two objects or brand names, the more likely a
consumer is to be confused. An important theory of similarity has been put forth by Amos
Tversky,'"® which predicts that the perceived similarity between two objects A and B is a positive
function of the set of features (e.g., name, traits, associations, characteristics, features, attributes)
that the two objects have in common and a negative function of the set of features that they do
not share. That is, the features that A possesses and B does not possess and the features that B
possesses and A does not possess. For example, two persons will be judged as being physically

very similar if they share many common physical attributes (e.g., height, weight, and hair color),

1 The Aleve “arthritis pain relief” Success Story, Resonant Communications, 2009, p. 4.
" Tyersky, Amos (1977), "Features of Similarity," Psychological Review, 84 (4), 327-52.
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and will be judged as very dissimilar if they share only few attributes (e.g., one person wearing a

beard).

27. Applied to brands, Tversky explains how a common brand name can create
confusion. This is particularly important in the pharmaceutical industry where consumers use
brand names as ‘handles’, that is, brand names are the central nodes in the branded memory
network in consumers’ mind. To demonstrate this theory, I will use two foundational scientific
perspectives, one is a linguistic perspective and the other is a consumer information processing

and cognitive consumer memory perspective.

28.  From a linguistic perspective, I will analyze how consumers infer meaning from
certain linguistic characteristics of brand names in general and from ALEVE versus LIXALEV in
particular. This will explain the nature of the similarity between the two names and how such
similarity influences consumer perceptions, evaluations, and preferences. From a consumer
memory perspective, [ will analyze how consumers process the information contained in the
ALEVE and LIXALEV brand names. I will also show how consumer information processing is
influenced by the cognitive network of associations that are linked to ALEVE in the memory of

consumers and physicians specifically or to the brand equity of ALEVE in general.

29.  There are many linguistic features and characteristics of brand names that
influence how consumers understand them. These linguistic features and characteristics also
influence preference and product evaluation. Two such features are morphology and phonetic

symbolism. The former deals with the formation of brand names through combinations of
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prefixes, roots, and suffixes, and the latter deals with the relationship between sound and
meaning formation.'

30.  From a morphological perspective, ALEVE shares a common morpheme with
LIXALEV: “ALEV”. In a way, LIXALEYV is a brand name that was created through the
affixation of an unknown prefix, “LIX”, with the known morpheme “ALEV”. It is important to
note that “LIX” does not exist as a prefix in English language. While it is used as a suffix in
words such as Calix, Helix, and Prolix, as a prefix, it is uncommon. Based on this, Tversky’s
theory predicts that there is a high likelihood of confusion between the words ALEVE and
LIXALEYV since the central node in its branded network is its name. This could cause errors in
consumers’ or physicians’ retrieval, encoding and learning processes. For example, it is possible
that a physician could learn about LIXALEV and invoke the branded network of ALEVE in his
or her mind. This is particularly important because research shows that when people have little
time to make a decision, recognition judgments must be made very rapidly, and they tend to
cognitively activate simple familiarity processes rather than more complex memory retrieval
procc‘;sses.20 In other words, in a typical situations, when consumers or physicians see or read the
name LIXALEV, they are likely to recognize the common morpheme “ALEV”, which is
emphasized and is shared with the well-known ALEVE brand. This familiarity outweighs the
distinctiveness of the unknown prefix “LIX”, which may then go ignored and, as a result, the
consumer only reacts to "ALEV”. While consumers might not know the full extent of the

meaning of the word LIXALEV, they will recognize “ALEV” and assume LIXALEV and

¥ Tina M. Lowery, L. J. Shrum, and Tony M. Dubitsky. (2003), “The Relation Between BrandName Linguistic
Characteristics and Brand-Name Memory.” Journal of Advertising, Vol. 32, No. 3, 7-17.
* Gary Gillund and Richard M. Shiffrin (1984), “A Retrieval Model for Both Recognition and Recall,”
Psychological Review, 91 (1), 1-67.

12
Opposition No.: 91192781
DECLARATION OF ERICH JOACHIMSTHALER IN SUPPORT OF BAYER HEALTHCARE LLC’S
OPPOSITION TO APPLICANT’S MOTION FOR SUMMARY JUDGMENT

REDACTED COPY



ALEVE are related, imposing the pre-existing notions of ALEVE onto LIXALEV. In short, a
consumer or physician is likely to confuse the two, which could result in her making inferences

and judgments that are mistaken.

31.  From a morphological perspective, it is very likely that there is not only easier
recognition due to familiarity between LIXALEV and ALEVE, but also meaning ascribed to
LIXALEV primarily through the common morpheme of “ALEV”. As “LIX”, the unique or
“new” part of the word LIXALEV, carries no meaning in the English language, consumers are
likely to identify "ALEV™ as the only familiar part of the word. Consumers will associate
"ALEV” with ALEVE and ascribe meaning to LIXALEV through memory retrieval of attribute
information from ALEVE. Hence, it is reasonable to conclude from Tversky’s theory of
similarity that there is and will be a high degree of similarity in the names ALEVE and

LIXALEV in terms of consumer perceptions. This is likely to confuse consumers.

32.  Bayer created meaning for its ALEVE brand name through its establishment of
strong brand equity with consumers and physicians, and LIXALEV will be “borrowing” that

equity and could benefit from or trade on the value that ALEVE has created.

33. The problems with common pharmaceutical names should not be underestimated
and can be disastrous, leading to serious medical errors. For example, the FDA reports that an 8-
year-old died after receiving methadone instead of methylphenidate. A 50-year-old woman was
hospitalized after taking Flomax, which treats an enlarged prostate, instead of Volmax, which

relieves bronchospasm.”! Other drugs share similar-sounding and similar-looking names with

2 1bid,
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remarkably different indications: Serzone, an antidepressant, and Seroquel, for schizophrenia; or

iodine and Lodine, a non-steroidal anti-inflammatory drug.®

34, From a phonological perspective, meaning the sounds of words or phonemes (for
example the sound of the letter “e”), it is possible to analyze the effects of hearing ALEVE
versus LIXALEV on consumer memory processes. Research from a phonological perspective
has shown that brand names with specific phonetic structures spoken aloud produce positive

affect, which favorably affects consumers’ brand evaluations.*

35.  The likely pronunciation of LIXALEV similar to ALEVE is very important since
consumers tend to use sound symbolism to interpret the meanings from an unknown name.**
Consumers will infer the meaning of LIXALEV by mistakenly invoking elements of the memory
network of ALEVE or any traces therefore. The processes of how these mistaken inferences take
place have been studied to some extent in the consumer behavior literature.”” These effects occur
automatically; that is, the consumer does not control them consciously. The effects of the wrong
meaning transfer can be pronounced since phonetic links in memory are highly accessible and

hence are easier to retrieve. Empirical research has shown that this affects attitudes toward

brands and consumer overall evaluations.

2 Carol Rados. “Drug Name Confusion: Preventing Medication Errors.” FD4 Consumer Magazine. November
10, 2005.

2 Jennifer J. Argo, Monica Popa and Malcom C. Smith (2010), “The Sound of Brands,”Journal of Marketing,
Summer, Vol. 74, No. 4.

# Richard R. Klink (2000), “Creating Brand Names with Meaning: The Use of Sound Symbolism,” Marketing
Letters, 11(1), 5-20; Richard R. Klink (2001), “Creating Meaningful New Brand Names: A Study of Semantics and
Sound Symbolism,” Journal of Marketing: Theory and Practice, 9 (Spring), 27-34.

¥ Bric Yorkston and Geeta Menon (2004), “A Sound Idea: Phonetic Effects of Brand names on Consumer
Judgments,” Journal of Consumer Research, Vol. 31 (June), 43-51.
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36. In summary, the presence of LIXALEV in the market is likely to cause confusion
among consumers and may have a negative impact on the brand equity of the well-known

ALEVE brand.

[ declare under penalty of perjury that the foregoing is true and correct.

N
Executed this ﬂ day of November 2010 at WM Nar %W—»

%«{W, K{iﬁa@@

Erich Joachimsthaler
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Market Penetration
Aleve was purchased by % of U.S. households in 2008 and % of U.S. households in
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EXHIBIT C

Brand Recognition
The Aleve name is recognized by % of consumers when shown a photo of common pain relief
brands.
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing DECLARATION OF ERICH
JOACHIMSTHALER IN SUPPORT OF BAYER HEALTHCARE LLC’S OPPOSITION
TO APPLICANT’S MOTION FOR SUMMARY JUDGMENT is being served upon counsel
for Applicant by First Class Mail on this /] day of November 2010, by placing the same in an
envelope addressed as follows:

Christina M. Licursi
Wolf, Greenfield & Sacks, P.C.
Federal Reserve Plaza, 600 Atlantic Avenue
Boston, MA 02210-2206 / /

By: %




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Bayer HealthCare LLC, Opposition No.: 91192781
Opposer,
LESLIE PERRELL’S DECLARATION IN
Vv SUPPORT OF BAYER HEALTHCARE
. MA In LLC’S OPPOSITION TO APPLICANT’S
Biogen Idec MA Ine., MOTION FOR SUMMARY JUDGMENT
Applicant.

I, LESLIE PERRELL, declare as follows:

1. I am a Senior Manager of Market Research in Bayer HealthCare LLC"s Consumer
Care Division. [ have been employed by Bayer Healthcare LLC (“Bayer™) since 1993. This
declaration is based upon personal knowledge and facts gathered upon my request and under my
supervision; if called as a witness, I could testify to these facts.

2. Bayer is one of the world’s leading research and development companies
dedicated to the discovery and manufacture of innovative products to improve human and animal
health and well-being worldwide.

3. Bayer uses the mark ALEVE in connection with pharmaceutical preparations.
When the ALEVE over-the-counter (*“OTC™) product was publicly launched in 1994, it rapidly
generated widespread sales through the United States.

4, Since that launch, Bayer has spent in national
media advertising for ALEVE, including television ads which have played widely across cable
and network channels during all parts of the day and program types (early morning, daytime,
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news, primetime, night, syndicated series, and sports). Bayer’s television ads for ALEVE
appeared during the Superbowl in 2006.

5. Bayer has spent over on advertising for ALEVE in the last three
vears alone,

6. Products offered under the ALEVE mark have become enormously popular
among the consurning public. ALEVE appears on packages in pharmacies, supermarkets and
convenience stores throughout the United States. Bayer’s revenues from sales of its ALEVE
products in 2010 alone are in the '

7. Bayer commissions and conducts numerous studies to gather information on
market penctration, brand awareness, brand usage, and general attitudes towards its products.

8. 1 have supervised the preparation of the Market Penetration Chart. The data in

this chart comes from

. The data from
this panel shows that 9% of U.S. households purchased Aleve in 2008 and % of U.S.
households purchased Aleve in 2009. Attached as Exhibit A is a true and correct copy of this
chart.
9. I have supervised the preparation of the Brand Recognition Chart. The data
presented in the Brand Recognition Chart comes from Bayer’s continuous tracking research,

designed to monitor consumer awareness and usage of OTC pain relievers.

Data from this research indicates that % of consumers

Opposition No.; 91192781
DECLARATION OF LESLIE PERRELL IN SUPPORT OF BAYER HEALTHCARE LLC’S QFPPOSITION
TO APPLICANT'S MOTION FOR SUMMARY JUDGMENT '

REDACTED COPY



recognized the Aleve name when shown a photograph of common pain relief brands. Attached

as Exhibit B is a true and correct copy of this chart.
I declare under penalty of pcrjury that the foregoing is true and correct. Executed this / /

day of November 2010 at, Me‘:’m\'&év‘v,;, Newy Jer u..a\ )

M\%

Leslie Perrell
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Aleve was purchased by % of U.8. households in 2008 and ¥ of U.S. households in
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EXHIBIT B

Brand Recognition
The Aleve name is recognized by % of consumers when shown a photo of common pain relief

brands.
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing DECLARATION OF LESLIE
PERRELL IN SUPPORT OF BAYER HEALTHCARE LLC’S OPPOSITION TO
APPLICANT’S MOTTON FOR SUMMARY JUDGMENT is being served upon counsel for
Applicant by First Class Mail on this ﬁ day of November 2010, by placing the same in an
envelope addressed as follows:

Christina M, Licursi

Wolf, Greenfield & Sacks, P.C.

Federal Reserve Plaza, 600 Atlantic Avenue
Boston, MA 022102206 / /

By: /’?/; f 25
/Beth Goldman




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Bayer HealthCare LLC, Opposition No.: 91192781
Opposer,
? EDWARD FINEGAN’S DECLARATION
Ve IN SUPPORT OF BAYER HEALTHCARE
Biosen ldee MA Tne LLC’S OPPOSITION TO APPLICANT’S
togen tdee VA NG, MOTION FOR SUMMARY JUDGMENT
Applicant.

I, EDWARD FINEGAN, declare as follows:

1. I have been retained as an expert by Orrick, Herrington & Sutcliffe LLP in the
matter of Bayer HealthCare LLC v. Biogen Idec MA Inc.

2. I have personal knowledge of the facts set forth herein, which are known by me to
be true and correct, and if called as a witness I could and would competently testify thereto.

3. This declaration 1s submitted in support of Bayer HealthCare’s Opposition to

Biogen Idec’s Motion for Summary Judgment.
Background and Qualifications as an Expert

4. I hold a Ph.D. from Ohio University and have been a member of the faculty of the
University of Southern California since 1968. As of June of 2010 I am professor emeritus of
linguistics and law; [ teach in USC’s law school, where I lecture to first-year students and their
legal writing instructors on the application of linguistic principles to legal drafting. I have
written extensively on linguistics and the English language, including many book chapters and
articles and fifteen books, some of which are used as standard textbooks in North America,
Europe, Asia, and elsewhere. I regularly serve as a referee for numerous scholarly journals and

book publishers, including Oxford University Press, Cambridge University Press, and the
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University of Chicago Press and have served on the editorial boards of several book series and
leading journals, including English Language and Linguistics, American Speech, and Discourse
Processes. 1 am a member of the Linguistic Society of America, the American Dialect Society,
and the Dictionary Society of North America, among others, and in these organizations have
served as a member of executive boards, editorial boards, or standing committees. I am the
delegate of the Dictionary Society of North America to the American Council of Learned

Societies. A true and correct copy of my curriculum vitae is attached as Exhibit A.
My Opinion

5. English spelling is notorious for its inconsistencies and unpredictability. Among
the significant reasons for this situation are (a) a spelling system that was largely stabilized
hundreds of years ago while the spoken language, in particular the vowels, continued to change,
and (b) a huge number of words borrowed from languages whose spelling practices differ from
those of English. George Bernard Shaw’s claim that “ghoti” could be pronounced “fish™ is
exaggerated, but it would be no exaggeration to say that learning to spell English words and
inferring pronunciation from their spelling is a challenging enterprise with many hit-and-miss
results. That participants in American spelling bees are challenged to spell words whose
pronunciation is provided and that such bees have become a minor national sport underscore the
vagaries of English spelling and the sometimes slippery relationship between spelling and

pronunciation.

6. As is well known, the same letter or letters represent different pronunciations in
different English words. For example, all of the following words contain the sounds realized as
the name of the letter <c>: see, sea, cease, seize, siege, scenic, senile, cedar, and ceiling, as do
the words juicy, glossy, and sexy, whose differently spelled second syllables carry pronunciations

that match those of see and sea.

2
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7. In the case at hand, the question is whether the mark spelled <LIXALEV> would
be pronounced with its third syllable as in the first syllable of /eaven or of leaving. 1t is my
opinion that both pronunciations are possible and that some English speakers would pronounce

it [liks-o-1&v] (as in leaven) and others as [liks-o-lev] (as in leaving).

8. Here are my reasons. First, it should be noted that English words ending in the
letter <v> are rare. The word-final spelling <ev> is even rarer and word-final <lev> rarer still.
For insight, then, as to how English speakers might interpret the spelling <lev>, it is helpful to
look elsewhere than at word endings. The English words lever and leverage contain an <lev>
spelling that is routinely and legitimately pronounced two ways—as in leaving and as in leaven.
Other words spelled with <ev> show the same pattern, as with evangelical, evangelicalism,
evocation, evolution, and evolutionism, all represented with both pronunciations in a respected
dictionary such as the American Heritage Dictionary. The same may be said of the proper given
and family name Evelyn, which carries both pronunciations. Still other words spelled with <ev>
are pronounced only with the vowel of leaving, as with evil and its related words (evil eye, evil-
minded, evil doer) and evening and even and their related words (evenfall, even-steven, even-
tempered, evenhanded, evensong, eventide). The common English noun and verb levy is
pronounced with the vowel of leaven, while the Biblical name Levi and the extremely popular
denim brand Levi's are both pronounced with the vowel of leaving. It is also true that some
words containing the spelling <lev> are pronounced only as in leaven—Ievity and levitate are
examples—but few English words begin with <lev>, and a good portion of them are proper
names. As I said above, even fewer English words end in the spelling <lev>. Among words
containing an internal <lev> spelling, the /eaven pronunciation is exemplified in e/even and the

leaving pronunciation in alleviate.

9. Other word pairs, similar to one another in spelling, are pronounced with the <e>

of ever in one word and the <e> of even in the other. lllustrations include venue and venial; lentil
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and lenient; senator and senior; lemon and lemur;, petrify and petri (dish). Additional pairs are
heave and heaven; leader and leaden; lead (the verb) and lead (the noun); please and pleasure;

legal and legacy; legion and legend; and the exemplars I have been using—/eaving and leaven.

10.  As support for my opinion that the pronunciation of <LIXALEV> is ambiguous, I
have thus far exemplified with vowels related to those in contention here, but similar variation in
the pronunciation of other vowels is common in English; indeed, such variation may be seen as
characteristic. With the vowel spelled <i>, we have the different pronunciations of /ibe/ and
liberal, lilac and lily, and—in a different pattern—of reprisal and reprise [ri-préz]. With the
vowel spelled <a>, we have different pronunciations in raven and ravenous, craven and crafty,
nation and national, and so on. Among sociolinguists there is an annual conference pronounced
énwav and spelled <NWAV>. (At one time the word was spelled with a final <e>, standing for
English, but when the languages of interest were broadened the <e> was dropped, and even
neophytes unaware of the earlier spelling routinely pronounce <NWAV> as énwav.) Simply put,

there is a good deal of variation in the pronunciation of English vowels that are spelled alike.

11.  Inconclusion, I have been asked to opine as to whether <LIXALEV> might be
perceived by English speakers as representing the pronunciation {liks-o-1&v]. In my opinion, the
answer is yes. For the reasons given above, some English speakers are likely to pronounce

<LIXALEV> as [liks-a-1&v] and others as [liks-o-1&v].

I declare under penalty of perjury that the foregoing is true and correct. Executed this _/__7_ 7
day of November 2010 at Los Angeles, California.

Edward Finegan ad
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Oxford University Press (1992).

E. Finegan. “Linguistics.” In J. Gibaldi, ed. Research in the Modern Languages and
Literatures. Modern Language Association (1992). Pp. 3-27.
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The undersigned certifies that a copy of the foregoing DECLARATION OF EDWARD
FINEGAN IN SUPPORT OF BAYER HEALTHCARE LLC’S OPPOSITION TO
APPLICANT’S MOTION FOR SUMMARY JUDGMENT is being served upon counsel for
Applicant by First Class Mail on this /4] day of November 2010, by placing the same in an
envelope addressed as follows:

Christina M. Licursi

Wolf, Greenfield & Sacks, P.C.

Federal Reserve Plaza, 600 Atlantic Avenue
Boston, MA 02210-2206 / /

By:




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Bayer HealthCare LLC, Opposition No.: 91192781

Opposer,

v : BETH GOLDMAN’S DECLARATION IN

’ SUPPORT OF BAYER HEALTHCARE

Biogen Idec MA Inc LLC’S OPPOSITION TO APPLICANT’S
” MOTION FOR SUMMARY JUDGMENT

Applicant.

I, BETH GOLDMAN, declare as follows:

1. I am an attorney licensed to practice law in the State of California and am a
partner at Orrick, Herrington & Sutcliffe LLP, counsel for Opposer Bayer Healthcare LLC
(“Bayer”) in this action. Unless stated on information and belief, ] make this declaration based
on my own personal knowledge, and if called as a witness, I could and would competently testify

to the matters set forth herein,

2. Attached as Exhibit A are true and correct capies of print-outs from the USPTO’s
Trademark Applications and Registrations Reirieval (“TARR”) system of Bayer’s registrations
for ALEVE for anti-inflammatory, analgesic and antipyretic pharmaceutical preparations (U.S.
Registration No. 1,536,042), ALEVE for pharmaceutical antitussive-cold preparations;
preparations for treating colds (U.S. Registration No. 3,287,780), and ALEVE-D for antitussive-

cold preparations; preparations for treating colds (U.S. Registration No. 3,719,030).

3. Bayer o its predecessors have filed 42 opposition proceedings in connection with

ALEVE in front of the Board to prevent any similar marks for pharmaceutical products from
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registering. Bayer’s efforts to protect its huge investment in ALEVE have kept similar marks

from being registered for pharmaceutical products.

4. Bayer propounded three sets of discovery requests to Applicant Biogen Idec MA
Inc. (“Applicant” or “Biogen”) on September 21, 2010, which were scheduled to be due on

October 26, 2010 prior to Biogcn’s filing of its motion for summary judgment.

5. On November 3, 2010, I received an email from Applicant’s counsel, Christina M,
Licursi of Wolf Greenfield, stating that Applicant would not be responding to Bayer’s discovery

requests until disposition of its summary judgment motion.

6. Attached as Exhibit B are true and correct copies of advertisements direeted to
consumers for prescription pharmaceutical products, namely, Radiesse® Wrinkle Filler,
Latisse®, Abilify®, Crestor®, Juvederm® XC, Botox® Cosmetic, Lipitor®, Premarin®,
Reclast®, EstroGel®, Zetia®, and Cimzia®, from the July/August 2010 and October 2010 issues

of More.com magazine.

7. Attached as Exhibit C are true and correct copies of advertisements directed to -
consumers for prescription pharmaceutical products, namely, Viagra® and Cialis®, from the

September 2010 issue of Golf Digest.

8. Attached as Exhibit D is a true and correct copy of an advertisement directed to

consumers for a prescription pharmaceutical product, Lipitor®, from the October 2010 issue of

Scientific American.
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I declare under penalty of perjury that the foregoing is true and correct,
Executed this Jfl day of November 2010 a Francisco, California.

. | /‘/’- T
Dated: November ]j 2010 yéeth Goldmﬁ'n \
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Latest Status Info Page 1 of 3

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2010-11-17 18:06:43 ET

Serial Number: 73726530 Assignment Information Trademark Docurnent Retrieval

Registration Number: 1536042

Mark (words only): ALEVE

Standard Character claim: No

Current Status: This registration has been renewed.
Date of Status: 2009-07-21

Filing Date: 1988-05-05

Transformed into a National Application: No
Registration Date: 1989-04-25

Register: Principal

Law Office Assigned: (NOT AVAILABLE)

If you are the applicant or applicant's attorney and have questions about this file, please contact

the Trademark Assistance Center at TrademarkAssistanceCenter@uspfo.gov

Current Location: 830 -Post Registration

Date In Loecation: 2009-07-21

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. BAYER HEALTHCARE LLC

Address:

BAYER HEALTHCARE LLC

100 BAYER ROAD

PITTSBURGH, PA 15205

United States :
Legal Entity Type: Limited Liability Company
State or Country Where Organized: Delaware

GOODS AND/OR SERVICES

http:/tarr uspto.gov/serviet/tarrfregser=serial&entry=73726530 11/17/2010



Latest Status Info Page 2 of 3

International Class: 005

Class Status: Active

ANTI-INFLAMMATORY, ANALGESIC, AND ANTIPYRETIC PHARMACEUTICAL
PREPARATIONS

Basis: 1(a)

First Use Date: 1988-04-25

First Use in Commerce Date: 1988-04-25

ADDITIONAL INFORMATION

(NOT AVAILABLE)

“ MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark Document
Retrieval'' shown near the top of this page.

2009-07-21 - First renewal 10 year

2009-07-21 - Section § (10-year) accepted/ Section 9 granted
2009-04-22 - Assigned To Paralegal

2009-04-20 - TEAS Section 8 & 9 Received

2008-08-19 - Case File In TICRS

2007-01-10 - Automatic Update Of Assignment Of Ownership
2003-09-04 - Counter claim opp. for Proceeding No.
2002-04-22 - TEAS Change Of Correspondence Received
2001-07-14 - Section 15 acknowledged

2001-01-16 - Section 15 affidavit received

2000-10-06 - Post Registration action correction

1998-03-05 - Section 8 (6-year) accepted & Section 15 acknowledged
1995-12-11 - Post Registration action mailed - Section 8

1995-03-28 - Section 8 (6-year) filed

hitp://tarr.uspto.gov/servlet/tarrIregser=serial&entry=73726530 : 11/17/2010



Latest Status Info Page 3 of 3

1989-04-25 - Registered - Principal Register

1989-01-31 - Published for opposition

1989-01-03 - Notice of publication

1988-12-31 - Notice of publication

1988-10-21 - Approved for Pub - Principal Register (Initial exafn)
1988-09-06 - Communication received from applicant
1988-07-27 - Non-final action mailed

1988-07-08 - Assigned To Examiner

1988-07-08 - Assigned To Examiner

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Jeffrey M. Gitchel

Correspondent

Jeffrey M. Gitchel

Bayer Corporation

100 Bayer Road

Pittsburgh PA 15203

Phone Number: 412-777-4860
Fax Number: 412-778-4432

http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=737263530 11/17/2010



Latest Status Info Page 1 of 3

Thank you for your request. Here are the latest results from the TARR web seryer.

This page was generated by the TARR system on 2010-11-17 18:07:10 ET
Serial Number: 77105868 Assignment Information Trademark Document Retrieval
Registration Number: 3287780

ALEVE

(words only): ALEVE

Standar.d Character claim: Yes
Current Status: Registered.

Date of Status: 2007-09-04

Filing Date: 2007-02-13

Filed as TEAS Plus Application: Yes
Currently TEAS Plus Application: Yes
Transformed into a Naﬁonal Application: No
Régistratipn Date: 2007-09-04

Register: Principal

Law Office Assigned: LAW OFFICE 107

If you are the applicant or applicant's attorney and have questions about this file, please contact

the Trademark Assistance Center at TrademarkAssistanceCenter(@uspto.gov

Current Loeation: 650 -Publication And Issue Section

Date In Location: 2007-09-04

LAST APPLICANT(S)IOWNER(S) OF RECORD

http://tarr.uspto. gov/scrvlet/taﬁ‘?regse:=serial&entry=77 105868 11/17/2010



Lafest Status Info : Page 2 of 3

1. Bayer HealthCare LLC

Address:

Bayer HealthCare LLC

100 Bayer Road

Pittsburgh, PA 15205

United States

Legal Entity Type: Limited Liability Company
State or Country Where Organized: Delaware

GOODS AND/OR SERVICES

International Class: 005

Class Status: Active

Pharmaceutical antitussive-cold preparations; Preparations for treating colds
Basis: 1(a)

First Use Date: 2000-07-31

First Use in Commerce Date: 2000-07-31

ADDITIONAL INFORMATION

Prior Registration Number(s):
1536042

MADRID PROTOCOL INFORMATION
(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark Document
Retrieval' shown near the top of this page.

2007-09-04 - Regisiered - Principal Register

2007-06-19 - Published for opposition

2007-05-30 - Notice of publication

2007-05-14 - TEAS Response to Office Action Received
2007-04-18 - Law Office Pub]icaﬁbn Review Completed
2007-04-18 - Assigned To LIE

2007-03-27 - Approved for Pub - Principal Register (Initial exam)

http:/tarr.uspto,gov/servlet/tar regser=serial&entry=771 05868 11/17/2010



Latest Status Info ' Page 3 of 3

2007-03-27 - Assigned To Examiner

2007-02-16 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Jeffrey M. Gitchel

Correspondent

JEFFREY M. GITCHEL

BAYER CORPORATE & BUSINESS SERVICES LLC
100 BAYER RD

PITTSBURGH, PA 15205-9707

Phone Number; 4127774860

Fax Number: 4127784432

hitp://tarr.uspto.gov/serviev/tarr?regser=serial&entry=77 105868 11/17/2010



Latest Status Info : Page 1 of 4

Thank you for your request, Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2010-11-17 18:07:21 ET
Serial Number: 77190305 Assignment Information Trademark Document Retrieval
Registration Number: 3719030

Mark

ALEVE-D

(words only): ALEVE-D
Standard Character claim: Yes
Current Status: Registered.
Date of Status: 2009-12-01
_Filing Date: 2007-05-25
Transformed into a National Application: No
Registration Date: 2009-12-01
Register: Principal
Law Office Assigned: LAW OFFICE 106

If you are the applicant or applicant's attorney and have questions about this file, please contact

the Trademark Assistance Center at TrademarkAssistanceCenter@uspto.goy

Current Location: 650 ~Publication And Issue Section

Date In Location: 2009-10-29

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. Bayer HealthCare LLC

Address:

http://tarr.uspto.gov/serviet/tarr regser=serial&entry=77190305 11/17/2010



Latest Status Info Page 2 of 4

Bayer HealthCare LL.C

100 Bayer Road .

Pittsburgh, PA 15205

United States

Legal Entity Type: Limited Liability Company
State or Country Where Organized: Delaware

GOODS AND/OR SERVICES

International Class: 005
“ Class Status: Active
Antitussive-cold preparations; preparations for treating colds
Basis: 1(a)
First Use Date: 2007-07-20
First Use in Commerce Date: 2007-07-20

ADDITIONAL INFORMATION
Prior Registration Number(s):
1536042
2177899
3287780
MADRID PROTOCOL INFORMATION
(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark Document
Retrieval" shown near the top of this page.

2009-12-01 - Registered - Principal Register

2009-10-29 - Law Office Registration Review Completed

2009-10-26 - Assigned To LIE

2009-10-17 - Allowed for Registration - Principal Register (SOU accepted)
.2009-09-24 - Statement Of Use Processing Complete

2009-05-11 - Use Amendment Filed

2009-05-14 - Extension 3 granted

2009-05-11 - Extension 3 filed

hitp://tarr.uspto.gov/servlet/tarr regser=serial&entry=77190305 11/17/2010



Latest Status Info

2009-05-11 - TEAS Extension Received
2009-05-11 - TEAS Statement of Use Received
2009-02-11 - Extension 2 granted
2009-01-29 - Extension 2 filed
2009-02-11 - Case Assigned To Intent To Use Paralegal
2009-01-29 - TEAS Extension Received
2008-07-24 - Extension 1 granted
2008-07-24 - Extension 1 filed
2008-07-24 - TEAS Extension Received
2008-01-29 - NOA Mailed - SOU Required From Applicant
2007-11-06 - Published for opposition
2007-10-17 - Notice of publication
2007-10-03 - Law Office Publication Review Completed
2007-10-03 - Assigned To LIE
2007-09-07 - Approved For Pub - Principal Register
' 2007-09-07 - Examiner's Amendment Entered
2007-09-07 - Notification Of Examiners Amendment E-Mailed
2007-09-07 - Examiners amendment e-mailed
2007-09-07 - Examiners Amendment -Writien
2007-09-06 - Assigned To Examiner

2007-06-01 - New Application Entered In Tram

Page 3 of 4

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Jeffrey M. Gitchel

Correspondent
JEFFREY M. GITCHEL

hitp://tarr.uspto.gov/servlet/tarr 7regser=serial&entry=77190305

11/17/2010
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100 BAYER RD
PITTSBURGH, PA 15205-9707
Phone Number: 412-777-4860
Fax Number: 412-778-4432

http://'tm*r.uspto.gov/scrvlet/tm?regser=seriai&entry=77 190305 11/17/2010
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RADIESSE

WRINKLE FILLEH

Welcome back
your own natural
collagen & smooth
out the signs of

aging...

RADIESSE® wrinkle filler provides
immediate volume to smooth

out the signs of aging. And, it
continues to work with your body by
stimulating your own natural collagen
preduction. The result is a natural,
youthful look that may last a year or
more in many patients.

visit www.radiesseMORE.com
to find a provider near you and take
advantage of their RADIESSE specialt

Actual RADIESSE® Patient
Actual Age: 56

BFFORE* e K IMMEDIATHY AH

EEFDEE IMMEGLATFLY A ER

51 ytaen Avaalie (15 50 Seine -actual betere and after photos of the patient featured above

Natural - Immediate - Long-lasting

Jmnnmnt RADIE&SE‘ Wrinkie Filler Freatment Cunmderalwns
oy 4 wanoloni® fulds Alter nyection patiecls may expenerce FEEness,
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LATISSE™ — the first and onl
prescriptian treatment for ina

cnaugh fashes.

I's easy to ask your doceor if LATISSE®

WEEK 0.. NOW
\'.: ’:'7;._‘-_‘ o7

Brooke Sheelds’ real lashes unretouched withd
Your results may vary. By prescriptién

O TO LATISSEOFFER.COM
10 LEARN ABOUT A $20 REBATE*

«Li___/ ': s

C hSS

bimatoprost oohthalmi salufion) 003

LATISSE " is a prescription treatment for hypotrichosis used to grow cyclashes, making them longer, thicker, and darker.

Eyelash hypotrichosis i» another name for having inadequate or not enough eyelashes.

limportant Safety Information:

If you are using, or have used, proscrpuion products ‘or any oye pressure problems. only use LATISSE "under
close dector care. Although not seenin LATISSE™ chnical studies, may cause rereased brown pigmentation of
the colored part of the eye whichus hkciy permanent Eychd skin darkening may occur which may be reversible.
Oty apply 2t the base of the upper eyelashes. DO NOT APPLY to the lower cyahd, Har growth may occurn other skin
areas that LATISSE™ soliuon frequently touches. It you develop or experience any eye probloms or have Qye SUrgety,
consuit your doctor immediately sbout contnued use of LATISSE™. The most common side effects are wwchy eyes

and oye redness i disconnnued, lashes will gradually return to thell previous 3ppearante.
You are elcouraged Lo ropart negative gide offecrs of prescoption drugs ©o the FOA
Vierr www fda.govmedwateh or call [-800-FDA-TOEE,

Please see important product informavon an the followny page Call 1.866-344-5480 for mare informaton.

= ALLERGAN Froo Allergan,
L acompany with 60 years
of eye Care expertise.

cnree LATIERE S M




I was reluctant to talk to my doctor
about my unresolved depression symptoms.

Fm glad | finally did.”

Many people bemg treated for depression * Call your doctor if you have high fever, stiff muscles, confusion,

and increased heart rate or blood pressure—these may be signs

still have depression symptoms. of 2 rare but kfe-threatening condition calied neuroleptic

If you've heen taking an antidepressant for at least malignant syndrome
6 weeks and still have some depression symptoms, » Call your doctor if you develop abnormal or uncontrallabie facial

. s . movements, as these could be signs of tardive dyskinesia, which may
one option your doctor may consider is adding ABILIFY. begoms permanent

. _ « [f you have diabetes, or have risk factors or symptoms of diabetes, your
:‘BII.FY s  prescription medicine used to treat dapression blood sugar should be monitored regularly. High blood sugar has been
aduits as add-on treatment o an antidepressant when an reported with ABILIFY and medicines ks It. In some cases, extreme
. mtldepm:taloneismtmm_ high biood sugar can lead to coma or death

= Other risks may include dizziness upon standing, decreases in white
blood cefls, which can be serous, seizures, impairment in judgment or
motor skills, and trouble swallowing. Until you know how ABILIFY affects
you, you shoukd not drive or operate machinery

The cammon side effects in adults in clinical trials (210%) include
nausea, vomiting, constipation, headache, dizziness, an inner sense of
restiessness or need to move (akathisia), anxiety, and insomnia, Tell your
, doctor about all the medicines you're taking, since there are some fisks
_ : for drug Interactions. You should avold alcohol while taking ABILIFY.
m”ﬁgmlwm"“:.m"w You ave encouraged to raport negative side efects of prescription chugs to
adding ‘ the FDA. Visit www.fda.gov/medwatch, or call 1-800-FDA-1088.

Important Risk information about ABILIFY Please read the additional Important information

» Antidepressants can increase suicidal thoughts and behaviorsin -~ about ABILIFY on the adjacent page.
children, teens, and young adults. Serious mental illnesses are
themseives associated with an increase In the risk of suicide, Take the next step—ask your doctor about ABILIFY,
Whan taking ABILIFY, call your doctor right away if you have new

or worsening depression symptoms, unusual changes s behavior,
or thoughts of suicide. Patients and their caregivers should be
especially observant within the first few months of treatment or
mammm.mmvadmlﬂaradunnaamm A"BII‘IFY'

« Ederly dementia atients taing ABLIFY fve an (aripiprazole)
increased risk of death or stroke. ABILIFY is not approved
for these patients www.ABILIFYtreatment.com

Lm’(esdﬂmramnxahh) wmﬁ%m‘ pPesd
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¢ on - clinical shadies comparing ABILFY + anfidepressant Peszpin A
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30 YEARS AGO, YOU DIDN'T
KNOW ABOUT HIGH CHOLESTEROL
AND PLAQUE BUILDUP.

FORTUNATELY, NOW YOU DO.

Over time, you've learned a thing or two.

Now, you know that high cholesterol is a major
factor in the buildup of plaque in your arteries.
Here's how CRESTOR can help. -

- Along with diet, CRESTOR does
more than ' lower bad cholesterol. 3
It . raises the good '

- CRESTOR is also proven to slow
the buildup of plague in arteries as
part of a treatment plan to lower
cholesterol to goal

High cholesterol, family history TAKE A DEEPER LOOK
of early heart disease, diabetes, at how plaque could be
and high biood pressure may play  building in your arteries,

a role in plaque buildup ’ t?urm :f" mm
ana ’

Is prescription CRESTOR right for you? CRESTOR.COM
Talk to your doctor.

Please read the important Product Information
about CRESTOR on the foliowing page.

® CRESTOR

rosuvastatin calcium

8CO0-CRESTOR CRESTOR.COM

AstraZeneca% —



Kiss those .
lines
goodbyel”
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rup to one year. Wi"‘at are you
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“Once You Get It,
You Really Get It.”

Why millions of women have
experienced BOTOX® Cosmetic.

Proven year after year..with real, noticeable
results. BOTOX* Cosmetic is a prescription
- medicine that i$ injected into muscles to
= . ternporarily treat moderate to severe frown
lines between the brows of adults ages 18
to 65. Ask your doctor if BOTOX* Cosmetic is
right for you. There’s only one
BOTOX® Cosmetic.

Results may vary. 8 out of 10 women
achieved clinically significant results at
day ZQ in clinical trials.

“Borox

—Cosmetic
onabotulinumtoxinA

There’s only one BOTOX® Cosmetic

. By prescription only. 1-800-BOTOX-MD
vEAI.I.ERGAN

© 2010 Adlergan, Inc. lrane, CA 92612, omwwww APC SPAID

registered tradem arkofbsen Beopharm Lntec Com)
m:la regntered Yademark.of Seolstice Nevrostuences. fnc




BotoxCosmetic.com
Find a doctor and sign up for
exciusive invitations, special offers,
and great savings on treatments.




wake-up.es
I had a hearfa
at5h

~johnE
Lafayette, CA
Heart attack: 8/16/2007

— - i, o _*,_‘!__a Lo .
“I should have been doing more for my high cholesterol.

Ilearned the hard way. Now I trust my heart to Lipitor.”
Talk to your doctor about your risk and about Lipitor.

@ When diet and exercise are not enough, adding Lipitor may help. Lipitor is FDA-approved to reduce the

risk of heart attack and stroke in patients who have heart disease or risk factors for heart disease, including
family history of early heart disease, high blood pressure, low good cholesterol, age and smoking.

@ Lipitor has been extensively studied with over 17 years of research. And Lipitor is backed by over

400 ongoing or completed clinical studies.

IMPORI‘ANI‘SAFETYINFORMATION. T

LIPI'I'GRisnotforeve:yone itisuotforthosewithhverw ‘
problems. And it is not for.women. .who: are uummg,_-‘

pregnantormaybecome oregnant.s -

Ifyou take LIPITOR, tell your doctor if you feelanynew-
muscle pain-or weakness, This could be a sign of rare
but serious musclé side éffects. Tell your doctar about

all medications you take, This may help avoid serlous
drug interactions, Your doctor should do blood tests o
check your liver function before anddurmgn'eahnent
and may adjust your dose.

Common side. effacts: are diarrhéa, upset stomach,

muscleand}ointpain,mdchangesinsomebloodm

-

INDICATION: -~
L]PH‘ORISapmscﬂptmnmedidnethatxsusedalong

) wrﬂ:alowfatd:etltlammeml(“had”cholsml)

rides inl your blood: It can raise your HDL
(“good” cholesterol) as well. LIPITOR can lower the risk
for heait attack, stroke, certain types of héart surgery,
andchstpah:inpanmtswhohaveheartdiseaseomsk
factors for heart disease s1ich as age; Smoking; high blood
pmsme.low}[m,orfanﬂlylﬁsmryofaaﬂyhmdm

LIPITOR can lower the risk for heart attack of strokein
patients with diabetes and risk factors such as diabetic " -
eye or kidney problems, smoking, orhigh blood pressure. ..

leeseeadtﬁﬁomlmpmmnﬂbmmmmpage.

@ atorvastatin cakolim
R tabiets:

mre a heart to heart with your doctor about your risk. And about Lipitor,
Call 3888-LIPTTOR (1-888-547-4867) or visit www.lipitor.com/john

Ywmmmdbmﬂr@m%%ofnmipﬂmdm@mﬂwfm
_ Wsntwwmfdagwﬁmdmtdwrcaﬂmomm&

© 2010 Pfizer Inc. All rights reserved. LPPO3S8THA
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Ready to Rethink

vour freatment for

OSteopOrosis?

Nolle}

Reclast is a bisphosphonate like
Fosamax® Actonel* and Boniva? With
oral bisphosphonate treatmeats, only
a fraction of the medicine gets to the
bone with each dose, so you have to
take them more frequently.

With Reclast, it’s possible to
significantly increase your bone
mass without taking weekly or
monthly osteoporosis pills. Reclast
is the only once-yearly osteoporosis
treatment, and is given through an
IV by a doctor or nurse for at least
15 minutes.

I B T

LE— P R

One annual dose, along with daily
calcium and vitamin D, helps to
increase bone density, protecting and
strengthening your bones,

Reclast is given through an IV. It .
bypasses your stomach to go directly
through the bloodstream to the
banes, fortifying them and making
them stronger for an entire year.

Please see next page for a brief summary of Important Product Information,
You are encouraged to report negative side effects of prescription drugs to the FDA. Visit www.ida gov,

The benefits of Reclast last for a year.
Most common side effects don't. The
most common side effects include
flu-like symptoms, fever, muscle or joint
pain, headache, nausea, vomiting and
diarrhea. Most occur within 1-3 days of
treatment and can [ast up to 7-14 days.
If you've taken oral bisphosphonates in
the past, you are less likely to experience
side effects. Taking a mild pain reliever
like acetaminophen up to 3 days after
treatment may reduce these symptoms.
e IR R

i

R SR N

The average cost of 2 Reclast treatment
is under $60 if you've already paid your
yearly deductible, That's less than the
annual cost of other drugs — including
generics! As Reclast is an infusion,
costs are covered by Medicare Part B,
not Medicare Part D.

fo b four wocior
Only your doctor can determine if

Reclast s right for you. Ask your doctor
about Reclast today.

" QVER ONE MILLION
FUSIONS WORLDWIDE

1

Prescription Reclast is approved to
treat postmenopausal osteoporosis.

Important Safety Information:

You should not take Reclast if you're
on Zometa® (zoledronic acid) Injection
because it contains the same active
ingredient. Additienally, you should
not take Reclast if you are pregnant,
plan to become pregnant, you are
nursing, have low blood calcium,
kidney problemis, or are allergic to
Reclast.

It's important to drink fluids before
getting Reclast to help prevent kidney
problems. Tell your doctor if you
have dental problems because rarely,
problems with the jaw have been
reported with Reclast. Discuss all
medicines you are taking, including
prescription and non-prescription
drugs, vitamins and herba)
supplements. If you develop severe
bone, joint, or muscle pain, numbness,
tingling or muscle spasms, contact
your doctor.

PR R s o ]

Reclast’

(zoledronic acid) injection

5 mg/100 mL for infusion

1-866-Reclast  www.reclast.com
/ medwatch or 2§5aﬂ 1-800-FDDA-1088.

Tfyou don't have prescription coverage and can't afford your medicines, log onto www.pap.novartis.com or call 1-800-245-5356.

FOSAMAX is a registered trademark of Merck Sharp & Dohme Corp., a subsidiary of Merck & Co., inc. ACTONEL is a registerad trademark of Procter
& Gambis Pharmaceuticals, Inc. BONIVA is a registerad trademark of Roche Therapeutics Inc.

£2010 Novartis Printad in the U.S.A. 12/08 RST-200008-B



EVOLUTION OF ESTROGEN THERAPY

A Modern Solution to
Managing Menopause: -’

Today there’s EstroGel for managing your hot flashes; night sweats; and vaginal dryness,

itching, and burning with a low dose of estrogen.'

Plant based and bio-identical to the estrogen your body makes naturally*?
FDA approved; manufactured under stringent FDA specifications to meet consistent quaiity standards
~ Unlike oral therapies, it is delivered directly to your bloodstrearn without first going through the livert

- Can be agministered at a lower dose than estrogen pills*

Unlike a patch, it contains no adhesive that may irritate the skin
- Easy to use, easy to apply, and fits comfortably into active women’s lives

Talk with your doctor today about a prescription for EstroGel,
the #1 estrogen-only product in Europe?

Visit our web site for money-saving coupons,

www.estrogel.com

1 o N i
LTS I

linePumpﬂrmArMmeAﬂay \__/

Please see Patient information and boxsd waming on the following page.
WHAT IS THE MOST (MPORTANT IMFORMATION | SHOULD KNOW ABOUT EstroGel (AN ESTROGEN HORMONE)?

Estrogens increase the chance of getling cancer of the uterus (wamb).
Report any unustial vagina! blesding right away while you are using EstroGel.
Vaginal bieeding after menopause may be a waming sign of cancer of the
uterus (womb). Your healthcare provider shauld check any unusual vaginal
bleeding to find the cause.

Do not use estrogens with or without progesting 10 prevent heart diseass,
heart attacks, strokes, or dementia. Using estrogens with or without
progasting may increase your chance of getting heart aftacks, sirokes,
breast cancer, and biood clots.

tsing estrogens, with or without progesting, may Increase your risk of

- s T

dementia, based on a study of women ape 65 or older.

Do not start using EstroGel if you have unusual vaginal bleeding, currently
have or have hed certain cancers, had a stroks or heart attack in the past
year, currently have or have had biood clots, cusrently have or have had liver
problems, are allargic to EstroGel or any of its ingredients, or think you rmay
be pregnant.

Common side effects of estrogens indde headache, breast pain, imegular
vagina bleeding or spotting, stomach/abdominal cramps, bloating, nausea,
vomiting, hair loss, fluid retention, and vaginal yeast infection.

You and your healthcare provider should talk regularly about whether you stll
need treatment with EstraGel.

You are encouraged to report nagative side sffects of prescription drugs
o the FDA. Visit www.fda.gov/medwatch, or call 1-80-FDA-1088.

| g e = TR



ZETIA Helps Fight

Cholesterol Differently.

ZETIA helps lower cholesterol differently.
Statins, the most common cholesterol-lowering
medicines, are a good option. They work mainly with
the liver. ZETIA works in the digestive tract, as do
some other cholesterol-lowering medicines.

But ZETIA is unique in the way it helps block the
absorption of cholesterol that comes from food.

Unlike some statins, ZETIA
has not been shown to
prevent heart disease or
heart attacks.

A healthy diet and exercise
are impottant, but sometimes
they’re not enough to get your
cholestero! where it needs to
be. ZETIA can complement
your efforts. When added to
a healthy diet, ZETIA can
lower bad cholesterol (LDL) by an average of 18%.
Individual results may vary.

ZETIA works in the digestive tract,
not the liver, to kelp block
the absorption of cholesterol
that comes from food. !

Important Risk Information About ZETIA:
ZETIA is a prescription medicine and should not be
taken by people who are allergic to any of its ingredi-
ents. If you have ever had liver problems, are nursing
or pregnant or may become pregnant, a doctor will
decide if ZETIA alone is right for you.

Unexplained muscle pain or weakness could be a sign
of a rare but serious side effect
and should be reported to your
doctor right away. In clinical
studies, patients reported few
side effects while taking ZETIA.
These included diarrhea, joint
pains, and tiredness.

You are encouraged to report
negative side effects of pre-
scription drugs to the FDA.
prp——) Visit www.fda.gov/medwatch,
or call 1-800-FDA-1088.
Please read the more detailed information
about ZETIA on the adjacent page. For more
information, call 1-800-98-ZETIA or visit zetia.com.

Zetia
(ezetimibe) s

A different way to help fight cholesterol

Ask vour doctor il yipya is tight for vou,

&
w To find but if you qualify, call 1-800-347-7503. i mewsschering Rough Pharmaceutcals

i
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For treatment of adults with moderute to severe Rheurmdloid Arthritis

Cimzia. RA relief that can help
yougeta  onlife.

has heen clinicelly proven vs. placeho to reduce RA pain,
siffaess and Fatique in os linle us 12 weeks for some potients. The majority experienced
RA signs and symptoms improvement vithin 6 months which lasted through 1 year end

arevented further joint damoge. Your results may vary. Based on what you and your :
doctor decide, Gmzio con he injected every 2 or 4 weeks after initial dosing. C I I l |Z I O
hsk your doctor ahout the benefits and risks of Gimzia, (cerfotizumi nh M}QOE)

Pre-filled syringe tesigned for ease and comfort in partnership with - 0xe - GOOD GRIPS _
Visit amzia.com/RA
Please read the Important Sofety Information on the adjucent page. Calt 1-877-793-6410




carefully during treatrnent with CIMZIA if you carry the hepatitis B vinus
in-your blood. Tedl your doctor if you have any of the following symptoms:
» fagl unwell * tiredness {fatigue)

s poor appetite = fever, skin rash, or joint pain

« Blood Problems. Your body may not make enough of the blood cells that help
fight infections or heip stop bleeding. Symptoms include a fever that doesn't go
away, bruising or bleeding very easily, or fooking very pale.

* [mmune reactions including a lupiss-like syntdrome. Symptoms include
shortness of breath, joint pain, or a rash on the cheeks or arms that worsens with
SUN exposure,

Call your doctor right away if you develop any of the above sida effects or

symptoms.

The most commeon side effects in people taking CIMZIA are:

* upper respiratory infections (flu, cold)

* rash

& yrinary tract infactions {bladder infections)

Other side effects with CIMZIA include:

» Psorlasis. Some pecple using CIMZIA had new psoriasis or worsening of
psoriasis they already had. Tell your doctor if you develop red scaly patches

or raised bumps that are filled with pus. Your doctor may decide to stop your
traatment with CIMZIA.

¢ Injection site reactions. Redness, rash, swelling, fiching or brisiging can
happen in some people. These symptoms will usually go away within a few days.
If you have pain, redness, or swelling around the injection site that doesn’t go
away within a few days or gets worse, call your doctor right away.

Tell your doctor abouf any side effect that bothers you or does not go away.

These are not all of the side effects with CIMZIA, Ask your doctor or pharmacist for

miore infarmation.

Call your doctor for medical advice about side effects. You may report side

affects 1o FOA at 1-800-FDA-1088.

General information about CIMZIA

Medicines are sometimes prescribed for purposes that are not mentioned in

Medication Guides. Do not use CIMZIA for a condition for which it was not

prescribed. Do not give CIMZA to ather people, even if they have the same

condition. it may harm them.

This brief summary summarizes the most important information about CIMZIA. If
you would like more Information, taik with your dactor. You can ask your doctor o
phamagist for information about CIMZIA that is written for heatth professionals.

For more information go to www.CIMZIA.com or call 1-866-4CIMZIA (424-6942),

Always keep GIMZIA, injection supplies, puncture-proof container, and all
other medicines out of the reach of children.

What are the ingredients in CIMZIA?

CIMZIA lyophilized powder: Active ingredient: certolizumab pegol. nactive ingredients:
sucrose, factic acid, polysorbate: The pack contains Water for Injection, for
reconstitution of the fyophilized powder.

CIMZIA prefilled syringe: Active ingredient: centolizurnab pegol. inactive ingredients:
sodiurn acetate, sodium chioride, and Water for Injaction.

CIMZIA has no preservatives.

Product developed and manufactured for:
UCB, Inc.; 1950 Lake Park Drive, Smyma, GA 30080 LS. License No 1736
V| "N Cimzia® is a registered trademark of the UCB Group of companies.

@ 2009 UCB, Inc., Smyma, GA 30080 All rights reserved.
A_|_d Printed in the U.SA.
0X0, Good Grips and the associatad logos are trademarks of Helen of Troy Limited
and-are used under license,
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Getting a ~onRA
can start with this syringe.
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You may save up to 5500 on each CIMZIA
presaription if you qualify. Go to dmzio.com/RA
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cimzia

For moderate to severe RA adulis,

Please see Brief Summary on previous page.
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WiTH BEVEDRY AGE COMES Rt SIZILITY, iMPORTANT SAFETY [NFORMATION BELOW.
We know that no meaedicine is for everyono, Don't take VIAGRA if you take nitrates, often
prescribed for chost pain, as this may cause a sudden unsafe drop in blood pressure.

Talk with your doctor first. Mako sure your heart is healthy encugh to have sex. If you have
chost pain, nauseca, or other discomforts during sex, seck medical help right away.

1 the rare ovent of an ercction lasting more than tour hours, seck immediate medical help to
avoid long-term injury.

N rare nstanccs, men who take PDES inhibitars (oral erectile dysfunction medicines. including
VIAGRA) reported a sudden decrease or 1oss of vision. or sudden decrease or 1oss of hearing.
It 15 not possible to determine whother these events are related directly to these medicines
or to other factors. if you expernence any of these symptoms, step taking PDES mhibitors,
including VIAGRA, and call a clocter right away




YOU FACE THINGS HEAD ON. WHY WOULD THIS BE ANY DIFFERENT?

More than half of all men over 40 have some degree of erectile dysfunction (ED).”
If you're one of them, ask your doctor about VIAGRA. It's America’s most prescribed
ED treatment,

For more infarmation go to viagra.com or call 1-888-484-2472 (1-888-4VIAGRA}.

THIS IS THE AGE OF TAKING ACTION.

WVIAGRA

SN Dl

ciitl

The most common side effects of VIAGRA are headache, facial flushing, and upset stomach. Less
common are bluish or blurred vision, or being sensitive to light. These may occur for a brief time,

VIAGRA does not protect against sexually transmutted diseases incuding HIV.

Please see Important Facts for VIAGRA on the following page or visit viagra.com for full
prescribing information.

‘Data taken from the Massachusetts Male Aging Study. Of 1,290 respondents, 52% stated that
they had some degree of ED.

You are encouraged to roport negative side
effects of prescription drugs to the FDA. Visit ELGETEIE IO PR e -
www FDA.gov/medwatch or call 1-800-FDA-T088. T A ahty reeried. Wi




/ A shot i the rough can cost you.
Tius FREE TRIAL OFFER

Men with grectile dysfuncbon (ED can try 30 lablets of CIALLS for daiiy use or 3 tablets of
36-hour CIALIS for free and can be ready whoen the moment 1s night

|

T T B L R T OE S e T OO L A L] LN P2 BRI T S R R R UERl [P B EC I S I Y www.cialis.com
FO%’ more information, w‘;\t CIALIS. com.

CIALIS 15 sndicated for the treatment of erectile dysfunchon.

Important Safety information for CIALIS
CIALIS IS NOT FOR EVERYONE LR e

Who should not ake CII-‘\LIS ?
0 .3".‘.....:‘||l - LTS

What should | be aware of while taking CIALIS?
LI T LI TR PR & B PN

What are the possible side effects of CIALIS?

CIALIS is available by prescription only. For additional information, talk to your doctor and see the next page for a
brief summary of patient information.

You are chcouraged to report negative side effects of presenption drugs to the FDA Visit www . fda.gov/medwatch, or
cali 1-800-FDA-1088.
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wake-up cal
I had a heart af

Lafayette, CA
Heart attack: 8/16/2007

“I should have been doing more for my high cholesterol |
Ilearned the hard way. Now I trust my heart to Lipitor.”
Talk to your doctor about your risk and about Lipitor,

When diet and exercise are not eniough, adding Lipitor may help. Lipitor is FDA-approved to reduce the
risk of heart attack and stroke in patients who have heart disease or risk factors for heart disease, including
family history of eatly heart disease, high blood pressure, low good cholesterol, age and smoking.

Lipitor has been extensively studied with over 18 years of research. And Lipitor is backed by over

400 ongoing or completed clinical studies.

IMPORTANT SAFETY INFORMATION:
LIPITOR is not for everyone. It is not for those with. liver
problems. And it is not for women who are nursing,

pregnant or may become pregnant.

If you take LIPTTOR, tell your doctor if you feel any new
muscle pain or weakness, This could be a sign of rare
but serious muscle side effects. Tell your doctor about
ali medications you take. This may help avoid sericus
drug inferactions, Your dector shotild do blood teststo
check your liver function before and during treatment
and may adjust your dose.

_Common side effects are diarrhea, upset stomach,
muscle and joint pain, and changes in some blood tests.

-

INDICATION:

LIPITOR is a prescription medicine that is used along
with a low-fat diet. It lowers the LDL (“bad"” cholesterol)
and triglycerides in your blood. It can raise your HDL
{“good” cholesterol) as well. LIPITOR can lower the risk
for heart attack, stroke, certain types of heart surgety,
and chest pain in patlents who have heart disedse or risk
factors for heart disease such as age, smoking, high blood
pressure, low HDL, or family history of early heart disease.

LIPITOR can lowet the risk for heart attack or stroke in
patients with dizbetes and risk factors such as diabatic.

eyeorkidney problems, smoking, or high blood pressure.

@ve a heart to heart with your doctor about your risk. And about Lipitor.
Call 1-888-LIPITOR (1-888-547-4867) or visit www.lipitor.com/john

You are encouraged to report negative side effects of prescription drugs to the FDA,
Visit wwwiftla.gov/medwatch or call 1800-FDA-1088.

2010 Plizer ke, All rights reserved, LPPO35B7LA



CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing DECLARATION OF BETH
GOLDMAN IN SUPPORT OF BAYER HEALTHCARE LLC’S OPPOSITION TO
APPLICANT’S MOTION FOR SUMMARY JUDGMENT is being served upon counsel for
Applicant by First Class Mail on this jﬁ day of November 2010, by placing the same in an
envelope addressed as follows:

Christina M. Licursi

Wolf, Greenfield & Sacks, P.C.

Federal Reserve Plaza, 600 Atlantic Avenue
Boston, MA 02210-2206

By:
ZBeth Goldman




